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INVESTMENT COMPANY ACT OF 1940 
Release No. 10212/April 21, 1978 


Filing And Disclosure Requirements Relating To 
Beneficial Ownership 


AGENCY: Securities and Exchange Commission 
ACTION: Final rules. 


SUMMARY: The Commission announced: (1) the 
amendment of rules and a schedule governing the 
disclosure of the beneficial ownership and related 
information of certain equity securities which were 
previously scheduled to take effect on April 30, 1978; 
(2) the adoption of anew schedule which sets forth the 
disclosure requirements for reporting beneficial 
ownership and related information of certain equity 
securities by certain institutional investors; and (3) the 
rescission of the short form acquisition notice which 
would have been available to certain of the institutional 
investors who are instead eligible to use the new 
schedule adopted herein. The Commission took these 
actions as a result of the practical and interpretative 
difficulties anticipated by certain institutional 
investors in complying with the beneficial ownership 
disclosure requirements scheduled to take effect on 
April 30, 1978. The amended rules and schedule and 
the new short form schedule represent an effort by the 
Commission to strike a more appropriate balance 
between the burdens imposed on persons who are 
required to report thereunder and the need for adequate 
disclosure of the ownership of equity securities. 


EFFECTIVE DATE: Thirty days after publication in the 
FEDERAL REGISTER. 


FOR FURTHER INFORMATION CONTACT: John 
Granda, Office of Disclosure Policy and Proceedings, 
Division of Corporation Finance, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549, (202/755-1750). 


SUPPLEMENTARY INFORMATION: The Securities and 
Exchange Commission today announced the amend- 
ment of rules and Schedule 13D [17 CFR 240.13d-101] 
which were adopted on February 24, 1977 and 
scheduled to take effect on April 30, 1978, the adoption 
of new Schedule 13G, [17 CFR 240.13d-102] and the 
rescission of Form 13D-5 [17 CFR 240.13d-102] relating 
to disclosure by certain beneficial owners of securities 
pursuant to Section 13(d) of the Securities Exchange 
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Act of 1934 [“Exchange Act”] [15 U.S.C. 78a et seq., as 
amended by Pub. L. No. 94-29 (June 4, 1975) and Pub. 
L. No. 95-213 (December 19, 1977)]. At the same time, 
the Commission amended certain of its forms and 
schedules under the Securities Act of 1933 [“Securities 
Act”) [15 U.S.C. 77a et seq.] and under the Exchange 
Act to require issuers to disclose in a more uniform 
manner the percentage of their securities beneficially 
owned by certain persons. 


In large part the Commission believes that its action is 
responsive to many of the comments submitted with 
respect to the institutional investor objections raised in 
Exchange Act Release No. 34-13900 [42 FR 44964] and 
the concerns raised by these institutional investors 
with respect to the availability of the short form 
acquisition notice, the overlap under rules implement- 
ing Section 13(f), practical problems and definitional 
and interpretative problems. In addition, some of the 
amendments to the rules and to Schedule 13D 
proposed in Exchange Act Release No. 34-13292 [42 FR 
12355] have been adopted. The Commission has also 
concurrently published for comment proposed rules to 
implement newly enacted Section 13(g) of the 
Exchange Act. 


|. Background 


As part of the Williams Act Amendments, ! Pr. ke 
90-439, Congress added Section 13(d) to the Exchange 
Act. Generally, Section 13(d) requires a report by any 
person (or group of persons) who, as a result of an 
acquisition, becomes the beneficial owner of more 
than five percent of certain classes of equity securities 
of certain issuers. The legislative history of that 
Section indicates that it was intended to provide 
information to the public and the affected issuer about 
rapid accumulations of its equity securities in the 
hands of persons who would then have the potential to 
change or influence control of the issuer. 


In November and December 1974, the Commission 
conducted a Public Fact-Finding Investigation in the 
Matter of Beneficial Ownership, Takeovers and 
Acquisitions by Foreign and Domestic Persons 
(“Beneficial Ownership Hearings”).? The testimony of 





1 Sections 13(d), 13(e), 14(d), 14(e) and 14(f) of the 
Exchange Act. 


2S. Rep. No. 550, 90th Cong. 1st Sess. 7(1967); H. R. 
Rep. No. 1711, 90th Cong. 2nd Sess. 8 (1968) and 
Hearings on S.510 Before the Subcom. on Securities of 
the Senate Comm. on Banking and Currency, 90th 
Cong., 1st Sess. (1967). 


3 Exchange Act Release Nos. 11003 (September 9, 
1974) (39 FR 33855) and 11088 (November 5, 1974) (39 
FR 41223). 





witnesses and letters of comment highlighted certain 
issues regarding reporting of beneficial ownership and 
the need for rulemaking action by the Commission. 


Based on the testimony, exhibits and written 
comments contained in the record of the Beneficial 
Ownership Hearings and on its own experience, the 
Commission published on August 25, 1975, its 
“Proposals Relating to Disclosure of Beneficial Owners 
and Holders of Record of Voting Securities” (“1975 
Ownership Proposals”).4 The proposals recognized the 
need for more objective standards for the application of 
the key statutory terms “beneficial owner,” 
“acquisition” and “group”. In response to these 
proposals the Commission received over 225 letters of 
comment from interested persons. 


On the basis of the letters of comment and on its own 
experience, the Commission on February 24, 1977, 
announced the amendment of the then existing rules 
and Schedule 13D (the amended Schedule 13D is 
hereinafter referred to as “old Schedule 13D”) and the 
adoption of new rules (hereinafter referred to as “old 
rules”) and Form 13D-5 relating to disclosure by certain 
beneficial owners of securities pursuant to Section 
13(d) of the Exchange Act. The Commission also 
concurrently published for comment proposed 
amendments to those rules and Schedule 13D 
(“proposed amendments”).” All of the rules, forms and 
schedules which were adopted or amended were 
originally scheduled to become effective on August 31, 
1977. However, as a result of the practical and 
interpretative issues raised by institutional investors 
regarding compliance with the old rules, as well as 
objections to the exclusion of insurance companies 
from the use of the short form acquisition statement, 
the Commission deferred their effective date to April 
30, 1978.8 


In order to assure that its actions were fully responsive 
to the public interest, the Commission invited public 
comment with respect to the issues raised by the 





4 Exchange Act Release No. 11616 (August 25, 1975) 
(40 FR 42212). 


5 See SEC Docket $7-580. 


6 Exchange Act Release No. 34-13291 (February 24, 
1977) (42 FR 12342). 


7 Exchange Act Release No. 34-13292 (February 24, 
1977) (42 FR 12355). 


8 Exchange Act Release No. 13844 (August 10, 1977) 
(42 FR 41405). 


institutions.9 In response to the Commission’s 
invitation thirty-one commentators submitted their 
views with respect to the issues set forth in Exchange 
Act Release No. 13900 (42 FR 44964).19 Most of the 
letters of comment focused on each of the areas 
encompassed by the release, viz., the availability of the 
short form, the overlap under proposed Rule 13f-1,11 
practical problems, and definitional and interpretative 
problems. While comment was also specifically invited 
on the issue of whether, and how, the definition of 
beneficial ownership should be revised to alleviate the 
institution’s problems, few letters addressed it. 


An additional development since the old rules were 
adopted was the enactment of the Domestic and 
Foreign Investment Improved Disclosure Act of 1977 
[the “Act”] [Title Il of P.L. 95-213]. The Act was signed 
by the President on December 19, 1977 and became 
effective on that date. Among other things, it amended 
Section 13(d)(1) to specifically authorize the 
Commission to obtain disclosure of certain matters 
which had previously been required to be disclosed 
under the old rules pursuant to the Commission’s 
general rulemaking authority. Thus, residence, 
citizenship and the nature of the beneficial ownership 
were added to the list of specifically enumerated 
disclosures which may be required by the 
Commission. The Act also authorizes the Commission 
to require disclosure of the background, identity, 
residence, and citizenship of each associate of the 
beneficial owner. 


The Act also adds a new Section 13(g) to the Exchange 
Act which requires any person who owns more than 
five percent of a class of securities described in 
Section 13(d)(1) of the Exchange Act to disclose to the 
Commission and to the issuer of the security in such 
form and at such times as the Commission by rule may 
specify: the person’s identity, residence, citizenship, 
the number and description of the shares in which such 
person has an interest and the nature of such interest. 
Although Section 13(g)(1) would require disclosure of 
the information prescribed regardiess of whether the 
person was required to report similar information under 
other sections of the Exchange Act, Section 13(g)(5) 
directs the Commission to take such steps as are 
necessary and appropriate in the public interest and for 
the protection of investors to achieve centralized 





9 Exchange Act Release No. 13900 (August 29, 1977) 
(42 FR 44964). 


10 See SEC File S7-714. 


11 Exchange Act Release No. 34-13396 (March 30, 
1977) (42 FR 16831). 
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reporting of the information, to avoid unnecessarily 
duplicative reporting, and to minimize the compliance 
burden on persons required to report. The principal 
effect of Section 13(g), therefore, is to provide the 
authority necessary to close certain gaps in the 
disclosure requirements under Section 13(d). 2 The 
principal classes of persons who are currently not 
required to report are those who acquired their 
securities prior to December 22, 1970 and those who 
acquire not more than two percent of a class of 
securities within a twelve month period. 


The Commission has today also published for 
comment rules under Section 13(g) which would, inter 
alia, require these persons to disclose the information 
called for by the abbreviated acquisition schedule 
adopted herein. A more comprehensive system for 
disclosure of ownership interests would thereby be 
created in accordance with Congress’ intent in 
enacting Section 13(g). 


ll. Synopsis Of Adopted And Amended Rules and 
Forms 


This synopsis is included in order to assist all 
interested persons in their understanding of and 
compliance with the filing and disclosure provisions of 
the rules and schedules adopted and amended herein. 
However, attention is directed to the actual text of the 
rules and schedules for a more complete 
understanding. 


A. Provisions Relating to Obligations of Beneficial 
Owners 


(1) Rule 13d-1: Filing of Schedules 13D and 13G. 


The essential requirements of old Rules 13d-1 [17 CFR 
240.13d-1] and 13d-5 [17 CFR 240.13d-5] have been 
included in new Rule 13d-1 so that a person may look 
to a single rule to determine whether he has a reporting 
obligation and if so, how that obligation may be 
satisfied. This is an initial step in the adoption of an 
integrated ownership reporting system to be 
denominated as Regulation 13D-G. As indicated in 
Exchange Act Release No. ( FR), when rules have been 
adopted to implement Section 13(g), the filing 
requirements under that Section would appear as 
paragraph (c) of Rule 13d-1 with the remaining 
provisions of Rule 13d-1 being re-designated 
accordingly. 





12S. Rep. No. 114, 95th Cong. ist Sess. 13 (1977). 


13ig., at 14. 
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(a) Rule 13d-1(a): Filing of Schedule 13D 


Rule 13d-1(a) has not been changed substantively from 
the revision adopted in Exchange Act Release No. 
34-13291 (42 FR 12342). However, the provision 
relating to the types of equity securities the ownership 
of which gives rise to a filing requirement is now in 
Rule 13d-1(c), rather than in Rule 13d-1(a); and the 
provision which permits persons to rely upon the 
information set forth in the issuer's most recent 
quarterly or annual report and current report 
subsequent thereto in determining the amount of 
outstanding shares of a class of equity securities now 
appears in Rule 13d-1(d), rather than in Rule 13d-1(a). 
Further, the filing fee requirement has been transferred 
from Rule 13d-1(a) to a separate fee rule, Rule 13d-7, 
[17 CFR 240.13d-7] which applies to filings on both 
Schedules 13D and 13G. Finally, the number of copies 
of Schedule 13D which are required to be filed with the 
Commission has been reduced from eight to six. 


(b) Rule 13d-1(b): Filing of Schedule 13G 


New Rule 13d-1(b) and new Schedule 13G correspond 
to old Rule 13d-5 and former Form 13D-5, respectively. 
However, certain substantive changes have been made 
in order to achieve a more satisfactory balancing of the 
costs and benefits attendant to the disclosure elicited 
thereunder, including revisions of the categories of 
persons eligible to use Schedule 13G to include 
insurance companies, as defined in Section 3(a)(19) of 
the Exchange Act. 


The Commission has not adopted the position taken by 
the majority of commentators that reporting under 
Section 13(f) of the Exchange Act should serve as the 
exclusive reporting obligation for institutional 
investors who disclaim any intention of investing for 
purposes of influencing control or management. The 
Commission is, however, contemplating a revision of 
proposed Rule 13f-1 which will reduce the possibility 
of duplicative filing requirements. 


Proposed Rule 13f-1 was proposed pursuant to Section 
13(f) of the Exchange Act. It provides that institutional 
investment managers which exercise investment 
discretion over accounts holding over $100,000,000 of 
equity securities designated “Section 13(f) securities” 
must file a proposed Form 13F on a quarterly basis to 
report certain information regarding those accounts. 
“Section 13(f) securities” are defined to include all 
classes of securities described in Section 13(d)(1) of 
the Exchange Act that are listed on a national 
securities exchange or quoted on the automated 
quotation system of a registered association (e.g. the 
NASDAQ system) and that are contained in the most 
recent list of Section 13(f) securities proposed to be 
published by the Commission. 





Proposed Rule 13f-1 also provides that an institutional 
investment manager shall be deemed to exercise 
investment discretion not only when it has the power 
described in the definition of that term in Section 
3(a)(35) of the Exchange Act [15 USC 78 (a)(35)], but 
also when it is deemed to be the beneficial owner of the 
securities in the account under Section 13(d). The 
inclusion of beneficial ownership within the scope of 
investment discretion was an attempt to ease the 
burden on institutions in that it was thought that they 
would have to make fewer determinations in deciding 
which securities they are “beneficial owner” of for 
purposes of Section 13(d) and which they exercise 
investment discretion with respect to for purposes of 
Section 13(f). It appears instead that this created more 
problems than it helped solve. The Commission 
therefore intends to eliminate beneficial ownership as 
a reporting trigger under Section 13(f). This should 
assist in reducing the reporting overlap under the two 
sections. 


Provision has also been made in Schedule 13G for 
incorporation by reference of information contained in 
whatever form is ultimately adopted under Section 
13(f) for those persons who are required to file under 
both Sections. Since investment discretion subsumes 
investment power and Section 13(f) requires reporting 
of voting authority, the Commission believes that 
incorporation by reference of relevant information will 
satisfy the purpose of Section 13(d) while at the same 
time avoiding unnecessary duplication. 


Beyond provision for incorporation by reference, 
however, the Commission continues to believe that the 
purposes of Section 13(d) could not be effected if 
Section 13(f) were the exclusive source of filing 
obligations for institutional investors. Because of the 
differences between Section 13(f) and Section 13(d) 
not all institutions subject to Section 13(d) would be 
subject to Section 13(f). For example, an institution 
with a portfolio of “Section 13(f) securities” which 
does not exceed $100,000,000 would not be subject to 
Section 13(f), but would be subject to Section 13(d). 
Also all securities subject to Section 13(d) would not 
be subject to Section 13(f), since the proposal is to 
include only listed and NASDAQ securities in reports 
pursuant to that Section. An additional impediment is 
that Section 13(f) provides for the confidentiality of 
certain information. There are no such provisions in 
Section 13(d) and confidentiality might defeat the 
purposes of that Section. 


Congressional recognition of the importance of 
disclosing to the public the location of rapidly 
accumulated blocks of stock, even though they have 
been acquired not with the purpose or with the effect of 
changing or influencing control, is expressed in 
Section 13(d)(5) of the Exchange Act. That this is a 
realistic need has recently been underscored by the 


pivotal role played by investment managers holding 
large blocks of stock in surprise tender offers. 


In addition, Section 13(g) and its legislative history 
reveal a clear Congressional intent to achieve a 
comprehensive disclosure system of corporate 
ownership. For the same reasons discussed in 
comparing the differences between Sections 13(d) and 
13(f), not all institutions subject to 13(g) would be 
subject to 13(f). Reporting under Section 13(f) 
therefore cannot be made the exclusive reporting 
obligation for institutions if the purpose of Section 
13(g) is to be realized. Accordingly, since the 
Commission would have to obtain the information now 
required pursuant to Section 13(d)(5) under Section 
13(g) in any event, the enactment of Section 13(g) has 
rendered moot the issue of whether obtaining such 
disclosure under Section 13(d)(5) is within the primary 
purpose of Section 13(d). 


The introductory language in old Rule 13d-5 which 
described the obligation to file thereunder has been 
revised in new Rule 13d-1(b) in order to avoid repetition 
and to clarify that persons subject thereto are not 
required to file under Rule 13d-1(a). 


Old Rule 13d-5 would have required a person to file 
former Form 13D-5 if at any time during the quarter 
such person acquired, in the ordinary course of 
business and not for the purpose of changing or 
influencing control, beneficial ownership of a class of 
equity security exceeding five percent, regardless of 
whether his ownership as of the end of the quarter 
exceeded that amount. This requirement was objected 
to by institutions on the ground that a costly daily 
monitoring system would have to be established in 
order to determine when, if ever, the aggregate amount 
of securites held in numerous individual accounts 
exceeded five percent. 


The Commission believes that the utility of ownership 
disclosure where the acquisition is in the ordinary 
course of business and there is no purpose or effect of 
changing or influencing control does not warrant 
expenditures of the magnitude said to be necessary for 
the operation of a daily tracking system. Accordingly, 
the first provision in new Rule 13d-1(b) has been added 
to make clear that the obligation to file a Schedule 13G 
under this provision need be determined only on the 
last day of the calendar year. New provisions which 
may require more frequent reporting on Schedule 13G 
if larger amounts of securities are acquired are 
discussed below. Nonetheless, it should be 
understood that any acquisition during the year which 
was not in the ordinary course of business, or was for 
the purpose or effect of influencing or changing control 
would be subject to disclosure in a Schedule 13D. 
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Except as described later, new Schedule 13G is to be 
filed annually whereas former Form 13D-5 was required 
to be filed quarterly. This change represents an effort 
to reduce the reporting burden on institutions required 
to file Schedule 13G. 


Old Rule 13d-5(a) required that former Form 13D-5 be 
filed within ten days after the end of the calendar 
quarter in which a person became obligated to report 
under Section 13(d)(1). This requirement was criticized 
on the ground that ten days was too short a time to 
collect the information necessary to prepare a Form 
13D-5. Reasons such as added expense, the need for 
management review and analysis of the data, the 
slowness of the mails, and the press of other 
regulatory reporting requirements at the end of the 
quarter were all cited as bases for extending the filing 
period. 


In view of these difficulties, the Commission believes 
that except when the reporting person is subject to 
Rule 13d-1(b)(3), extension of the filing period is 
consistent with the objectives of Section 13(d)(5). 
Accordingly, filing Schedule 13G to disclose a 
beneficial ownership interest of more than five but not 
more than ten percent will be required forty-five days 
after the end of the calendar year. 


The forepart of the Rule has also been revised to 
conform certain procedural aspects to Rule 13d-(1)(a). 
Thus, the number of copies of the statement filed 
under Rule 13d-1(b) is reduced from eight to six. The 
filing fee requirement has been removed from the rule 
and placed in new Rule 13d-7, which sets forth a 
revised fee structure. 


Rule 13d-1(b)(1)(i) is unchanged from the comparable 
provision in old Rule 13d-5(a). Thus, Schedule 13G 
may be used by a specified institutional person only 
when such person is acquiring and holding securities 
in the ordinary course of business, and not with the 
purpose or with the effect of changing or influencing 
control of the issuer, or in connection with or as a 
participant in any transaction having such purpose or 
effect. 


The Commission has determined not to adopt a 
proposal would have caused former Form 13D-5 to be 
unavailable if any of the securities being reported on 
were purchased at the direction of another person. This 
amendment was intended to assure further that such 
securities were acquired in the ordinary course of 
business and not with the purpose or effect of 
changing or influencing the control of the issuer. 


The commentators were opposed to the proposal 
because they believed that all the persons who were 
permitted to use former Form 13D-5, other than 
investment advisers, at some point would be 
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purchasing securities at the direction of another 
person. It was also noted that purchases at another’s 
direction are in the ordinary course of business of bank 
trust departments and mutual funds, but in these 
situations no intent to control is necessary. They also 
observed that the requirement is unnecessary since the 
person directing the purchase would have an 
independent obligation to file Schedule 13D. 


The use of new Schedule 13G as adopted herein is 
expressly limited to the persons specified in 
subparagraph (ii) of new Rule 13d-1(b)(1). With certain 
significant exceptions, the persons listed are the same 
as those in old Rule 13d-5(a)(2). Thus, certain brokers, 
dealers, banks, investment companies, investment 
advisers, employee benefit plans, pension funds, 
parent holding companies, and groups continue to be 
eligible to use Schedule 13G. Old Rule 13d-5(a)(2), 
however, did not permit insurance companies to use 
old Form 13D-5, and as a result three rulemaking 
petitions, pursuant to the Commission’s Rules of 
Practice [17 CFR 201.4], were filed seeking to have the 
Commission amend Rule 13d-5 to permit insurance 
companies to use the short form. Comment was 
specifically invited as to whether insurance companies 
generally, or life insurance companies or property and 
casualty insurance companies specifically, should 
qualify for inclusion in Rule 13d-5 as a class of 
beneficial owners entitled to use Form 13D-5 in lieu of 
Schedule 13D. 


The commentators favored the use of Form 13D-5 by 
insurance companies. In their view, an adequate basis 
does not exist for distinguishing insurance companies 
from the other institutional investors who would be 
permitted to use Form 13D-5. In this regard, it was 
argued that most insurance companies are subject to 
uniform state regulation which is comparable to or, in 
the case of life insurance companies, more stringent 
than the regulation to which the other eligible 
institutional investors are subject. Certain com- 
mentators also maintained that insurance company 
investment decisions are essentially similar to those 
made by other institutional investors. The relevance of 
the adequacy of state regulation as a substitute for the 
protection to investors afforded by disclosure under 
Section 13(d) was also questioned on the ground that 
the sole concern should be whether the public interest 
will be satisfied and investors protected if Form 13D-5 
rather than Schedule 13D is filed by insurance 
companies. In addition, they contended that there has 
been an inadequate showing of any relationships 
between insurance companies as a group and 
violations of the Williams Act. Further, they argued, 
the availability of short form is necessary to avoid 
costly and duplicative reporting requirements for 
insurers. 





In light of these comments the Commission believes 
that a sufficient basis exists to permit insurance 
companies to use Schedule 13G. During this period the 
reporting and disclosure practices under the Williams 
Act of insurance companies as well as others entitled 
to use the short form will be carefully monitored for the 
purpose of determining whether investor protection 
would be better served by limiting them to the use of 
Schedule 13D. 


Under old Rule 13d-5(a)(2)(v) any pension fund was 
eligible to use old Form 13D-5. The Commission has, 
however, determined that only those pension plans 
which are subject to the provisions of the Employment 
Retirement Income Security Act of 1974 (“ERISA”) are 
governed by uniform regulatory controls which are 
adequate to permit them to file Schedule 13G. 


Under old Rule 13d-5(a)(2)(vi) a parent holding 
company could only use Form 13D-5 to report the 
indirect acquisition of the beneficial ownership of 
securities from subsidiaries which were specified in 
Rule 13d-5 (a)(2). This requirement was criticized 
because the attribution to a parent of beneficial 
ownership of securities from a subsidiary which was 
not so specified precluded the parent from using the 
short form. Thus, a bank holding company with several 
bank subsidiaries and a single finance company would 
have been denied the use of the short form if the 
finance company owned a single share of the subject 
Section 13(d) security. 


However, the complete elimination of the qualification 
of the parent’s subsidiaries as a condition to the use of 
Schedule 13G would effectively make the short form 
available to anyone who chooses to erect a holding 
company structure. While such a result is obviously 
unsatisfactory, the Commission is mindful that the 
denial of the use of the short form because of the 
attribution of ownership of even a de minimis amount 
of securities may work an unduly harsh result. The 
comments indicate that this would be particularly 
likely if bank holding companies were not permitted to 
use the short form because of attribution from 
ineligible subsidiaries in view of the fact that, at least 
for the largest banks, substantially less than 1% of the 
securities deemed to be owned by each bank holding 
company is held by such subsidiaries. The statutory 
and regulatory limitations on the bank holding 
company activities were also pointed to as indicating 
that there is no purpose to be served by requiring that 
all subsidiaries be qualified for a bank holding 
company to file a short form. 


The Commission believes that the addition of a de 
minimis proviso with respect to the attribution of 
ownership from non-qualifying subsidiaries will strike 
an appropriate balance between the applicable burdens 
and the benefits of limiting the use of the short form 


within the intendment of Section 13(d)(5). Accordingly, 
under Rule 13d-1(b)(1)(ii)(G) the attribution of not more 
than one percent of a class of securities from a 
non-qualifying subsidiary will not preclude the parent 
from utilizing the short form if the information called 
for by Schedule 13D is furnished in the parent’s 
Schedule 13G with respect to the securities of such 
subsidiary. 


As adopted, old Rule 13d-5 limited the use of former 
Form 13D-5 to domestic persons. A proposed 
amendment to the rule would have made Form 13D-5 
available to foreign entities who otherwise qualified, 
provided that they agreed to made available to the 
Commission in the United States the same information 
they would be required to furnish in responding to the 
disclosure requirements of Schedule 13D. The 
Commission has determined not to adopt this 
amendment in view of the substantial enforcement 
difficulties encountered in seeking to assure 
compliance by foreign persons with the provisions of 
Section 13(d). Nonetheless, the Commission will 
entertain applications for exemptive orders submitted 
by foreign institutional investors to enable them to 
report their beneficial ownership on Schedule 13D, 
when the acquisitions are in the ordinary course of 
business and not with the purpose nor with the effect 
of changing or influencing the control of the issuer, nor 
in connection with or as a participant in any 
transaction having such purpose or effect. In this 
context, the Commission may consider what further 
conditions would be appropriate in connection with the 
granting of any such applications. 


Old Rule 13d-5(a)(2)(vii) permitted a group, as that 
term is defined by Section 13(d)(3) of the Exchange 
Act, to use former Form 13D-5 if all the members of the 
group were persons specified in Rule 13d-5(a)(2) and 
the securities were acquired in a transaction exempt 
from registration under the Securities Act of 1933 
pursuant to section 4(2) thereof. Institutional private 
placements were singled out for reporting by groups on 
old Form 13D-5 because the Commission believed that 
they represented a frequent type of acquisition in 
which concerted action among the purchasers took 
place in the ordinary course of business and not with 
the purpose or with the effect of changing or 
influencing the control of the issuer. The significance 
attached to compliance with section 4(2) of the 
Securities Act was that it helped to insure that the 
acquisition was a typical institutional private 
placement. 


The commentators, however, maintained that there are 
situations other than institutional private placements 
in which a group acquires a security in the ordinary 
course of the members’ business and not with the 
effect of changing or influencing control. It was also 
argued that qualification of a non-public offering under 
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Section 4(2) of the Securities Act depends primarily on 
the actions of the issuer rather than of the purchasers 
and is therefore an inappropriate condition to the use 
by groups of what is now Schedule 13G. 


Although the Commission believes that situations, 
other than the private placement of securities directly 
from the issuer, in which Schedule 13G may be 
appropriately used by groups are probably quite 
limited, the Commission does not wish to unduly 
restrict the Rule’s flexibility so long as all of its 
conditions are met. Moreover, by not prescribing the 
specific types of group acquisitions which qualify for 
the use of Schedule 13G, it will also be available for 
novel, albeit legitimate, arrangements which are not 
now in the record before the Commission. 
Accordingly, compliance with section 4(2) of the 
Securities Act has therefore been eliminated from Rule 
13d-1(b)(1)(ii)(H) as a condition to the use of Schedule 
13(g) by groups. 


Except for minor editorial changes, Rule 13d-1(b)(1)(iii) 
is identical to old Rule 13d-5(a)(3). It requires that in 
order to use Schedule 13G the reporting person must 
have promptly notified any discretionary account 
owner, on whose behalf it holds securities which 
amount to more than five percent of the class, of any 
acquisition or transaction which might subject such 
person to the reporting requirements of Section 13(d). 
It is contemplated that such account owners would be 
notified of information known to the reporting person 
which would reasonably inform such account owner of 
his ownership and a possible obligation to report under 
Section 13(d). The Commission continues to believe 
that this provision is necessary since such person may 
be the beneficial owner of securities held in the 
account, pursuant to Rule 13d-3(d)(1), if such person 
has the power to revoke the authority at any time. 


A new provision, Rule 13d-1(b)(2), has been added to 
specify further reporting obligations applicable to 
persons otherwise eligible to use Schedule 13G, but 
who beneficially own more than 10 percent of the 
specified class of securities as of the last day of a 
month. This provision, which is adopted in lieu of a 
similar proposal contained in Release No. 34-13292 [42 
FR 12355], requires a filing on Schedule 13G within ten 
days after the end of the first month in which such 
person’s direct or indirect beneficial ownership 
exceeds ten percent of the class, computed as of the 
last day of the month, and thereafter within ten days 
after the end of any month in which such person’s 
beneficial ownership of securities of the class, 
computed as of the last day of the month, increases or 
decreases by more than five percent. Although the 
reports imposed by Rule 13d-1(b)(2) are in addition to 
those otherwise imposed by Rules 13d-1(b) and 
13d-2(b), a report filed for the month of December and 
containing all the required information as of December 
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31, would satisfy the reporting person’s obligation as , 
of such date. 


New provisions have also been added to the rules to 
address the situations in which a person reporting ona 
Schedule 13G ceases to be eligible to so report, due to 
the fact that such person concludes that he no longer 
has acquired or holds the securities in the ordinary 
course of business or not with the purpose or effect of 
changing or influencing control, or due to the fact that 
the owner ceases to be among those listed persons 
eligible to use the short form. In the first situation, and 
assuming that the person then is still the beneficial 
owner of more than five percent of the specified class, 
the reporting person will be required pursuant to Rule 
13d-1(b)(3) promptly, but not more than ten days after 
his change of intent, to file a report on Schedule 13D. 
Moreover, a provision is adopted stating that for the 
ten day period immediately following the date of filing 
of a Schedule 13D pursuant to this provision, the 
beneficial owner shall not vote or direct the voting of 
the subject securities, nor to acquire an additional 
beneficial ownership interest in any equity securities of 
the issuer or of any person controlling such issuer. The 
Commission has determined that this provision is 
necessary and appropriate when the beneficial owner 
of a block of securities disclosed or to be disclosed on 
the short form determines he no longer has acquired or 
holds the securities in the ordinary course of business 
or that he will use such block for control purposes. The 
obligation to report under this provision would arise, 
among other situations, when the owner becomes part 
of a group. 


If a person who has reported beneficial ownership on 
Schedule 13G ceases to be a person listed among 
those eligible to use the short form, Rule 13d-1(b)(4) 
states that he shall immediately become subject to 
those provisions which specify the obligation to file 
and amend on Schedule 13D, provided the person at 
that time is the beneficial owner of more than five 
percent of the class of equity securities. 


A proposed amendment to old Rule 13d-5(a)(1) would 
have created a presumption that the acquisition of 10 
percent or more of a class of an issuer’s equity 
securities by the reporting person would not be 
deemed to have been in the ordinary course of 
business. The presumption would have precluded use 
of former Form 13D-5 when an acquisition caused the 
reporting person to exceed the 10 percent amount and 
would have required the reporting person immediately 
to file on Schedule 13D, pursuant to old Rule 13d-5(c). 


The commentators were critical of this proposal 
because they believed that it would accomplish 
nothing but the prevention of the use of the form by 
many of those who were legitimately entitled thereto. 
In their view, the condition that the acquisition must be 





in the ordinary course of business and not with the 
purpose or with the effect of changing or influencing 
control should be sufficient to satisfy the objective of 
the proposal. 


While this proposal would undoubtedly assist in the 
enforcement of Section 13(d) violations, the 
Commission believes the obligation to report on 
Schedule 13D may be unduly burdensome in these 
instances. On balance, therefore, the Commission has 
decided to adopt the provisions of Rule 13d-1(b)(3) 
described above, and to accelerate the time of filing a 
short form report, rather than require a report on the 
long form. This provision, as well as the entire short 
form reporting scheme, will, however, be closely 
monitored by the Commission to determine whether 
they carry out the legislative purpose of Section 13(d). 
Should it subsequently become apparent that there is a 
pattern of acquisitions in amounts slightly less than 
the ten percent ceiling to evade the reporting 
provisions, the Commission will reconsider the rule. 


(c) Rule 13d-1(c): Definition of “equity security”. 


A provision has been added to the definition of the 
term “equity security” used in Regulation 13D to 
narrow the scope of that term. Under the amended 
definition, certain securities which do not have voting 
rights have been excluded; these include non-voting 
options, warrants, rights convertible debt or 
convertible preferred securities. As a result, beneficial 
ownership of securities of such classes would not, in 
and of itself, generate an obligation to file reports 
under Sections 13(d) or 13(g). However, securities 
which might be acquired upon the exercise or 
conversion of such securities are not removed from the 
definition of the term “equity security” and would be 
includable in the calculation of the five percent 
threshold. 


(d) Rule 13d-1: Determination of amount of 
outstanding securities. 


This provision in substance is unchanged from that 
adopted in Release No. 34-13291. 


(e) Rule 13d-1(e): Joint filings. 


Old Rule 13d-1(b), the predecessor to new Rule 
13d-1(e), permitted one acquisition statement to be 
filed when there is more than one beneficial owner of 
the same securities only if the statement were being 
filed on Schedule 13D. The commentators argued that 
former Form 13D-5 should also be made available for 
joint filings. They were of the view that this would 
avoid unnecessary duplicative reporting, minimize the 
compliance burden, reduce costs, and present 
information in a format which would be more useful for 


both the filing parties and for the reader. For these 
reasons, the Commission has determined to permit 
joint filings on both Schedule 13D and Schedule 13G. 
Because Schedule 13G is available only to specified 
classes of persons, another condition to the joint use 
of the Schedule has been added in order to maintain 
the integrity of that limitation. Persons seeking to 
jointly file a Schedule 13G must therefore be 
individually eligible to use Schedule 13G if they were 
filing separately. Thus, if an institutional investor who 
meets the standards of Rule 13d-1(b) and an individual 
investor who does not are beneficial owners of the 
same securities and are required to file under Section 
13(d) they may not both utilize Schedule 13G since the 
individual does not meet the requirements for the use 
of that Schedule. They may file a joint Schedule 13D or 
the individual may file Schedule 13D and the 
institutional investor Schedule 13G. 


As with former Rule 13d-1(b), new Rule 13d-1(e) is 
permissive so that each beneficial owner of the same 
securities may file a separate acquisition statement. 
This is important because each beneficial owner in a 
multiple beneficial ownership situation must comply 
with all of the rules set forth herein and the provisions 
of new Rule 13d-1(e) do not relieve such person from 
this responsibility. When two or more persons do not 
report jointly pursuant to Rule 13d-1(b), each such 
person is responsible for the timely filing of the 
statement and any amendments thereto, and for the 
completeness and accuracy of the information 
concerning such person contained therein. The person 
is not responsible for the completeness or accuracy of 
the information concerning the other persons making 
the filing, unless such person knows or has reason to 
believe that such information is inaccurate. The joint 
statement must contain all requisite information about 
each person and should include as an exhibit their 
agreement in writing that the statement is filed on 
behalf of each. 


(2) Rule 13d-2: Filing of Amendments to Schedules 
13D or 13G 


(a) Rule 13d-2(a): Filing of Amendments to Schedule 
13D. 


New Rule 13d-2(a) requires the filing of an amendment 
to Schedule 13D upon the occurrence of a material 
change in the facts set forth in the Schedule 13D. The 
rule is the same as old Rule 13d-2 except for two 
revisions. The Rule now specifies that a decrease in 
beneficial ownership to less than five percent of the 
class is per se material and must be disclosed by 
amendment. In addition, the Rule indicates for the first 
time that material increases or decreases in the 
percentage of the class beneficially owned are to be 
reported by amendment. While an increase or decrease 
in the percentage of the class owned by one percent or 
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more is deemed to be material, the Rule states 
acquisitions or dispositions of less than that amount 
may also be material depending upon the facts and 
circumstances of a particular case. The rule also 
contains a provision to make clear that an acquisition 
which is exempt from Section 13(d) pursuant to the two 
percent exemption of Section 13(d)(6)(B) need not be 
reported in an amendment. 


Requiring the filing of an amendment upon a material 
increase or decrease in the percentage of the class 
owned represents a reversal of the prior position taken 
by the Commission in that previously each acquisition 
made after the five percent threshold was exceeded, no 
matter how small, was viewed as triggering a new filing 
requirement under Section 13(d)(1) to be satisfied by 
the filing of an original Schedule 13D. While the prior 
interpretation can be supported by the literal language 
of Section 13(d)(1), the Commission believes that the 
burden of filing a Schedule 13D is not justified with 
respect to the acquisition or disposition of an 
immaterial amount of stock. 


Of course, material changes other than changes in the 
amount of securities beneficially owned may also 
occur and would be required to be disclosed in 
amendments. 


(b) Rule 13d-2(b): Filing of Amendments to Schedule 
13G. 


New Rule 13d-2(b) requires the annual filing of 
amendments to Schedule 13G to reflect all changes in 
the information previously reported on that Schedule. 
Since the information required by Schedule 13G has 
been reduced to the minimum necessary to satisfy the 
Statutory purpose, the Commission believes that 
except for the provisions set forth in Rule 13d-1(b)(2), 
(3) and (4), a materiality standard is inherent in those 
requirements. Moreover, the Commission believes that 
the compliance burden under Schedule 13G is 
sufficiently small that it is unnecessary to further 
minimize it by the insertion of an express materiality 
standard. 


If no changes have occurred in the information 
contained in the previous Schedule 13G a signed 
statement reporting that fact must be filed with the 
Commission and sent to the issuer and the principal 
national securities exchange where the security is 
traded. This will permit interested persons to examine 
the institutional acquisition statements on Schedule 
13G for the previous year for the purpose of 
determining their ownership. 


(3) Rule 13d-3: Determination of Beneficial Owner 


(a) Rule 13d-3(a): Definitions of Beneficial Ownership 
Rule 13d-3(a) is unchanged from that adopted in 
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Release No. 34-13291 (42 FR 12342). It provides that a 

beneficial owner of a security includes any person who’ 
directly or indirectly has or shares voting power and/or 

investment power with respect to such security. Voting 

power includes “the power to vote, or to direct the 

voting of such security’ and investment power 

includes “the power to dispose, or to direct the 

disposition of such security.” 


The Commission is of the view that this broad 
definition must be retained in order to obtain 
disclosure from all those persons who have the ability 
to change or influence control. However, the few 
commentators who addressed the problems encoun- 
tered by institutions as a result of the definition were 
critical of including the power to dispose as an 
independent test of beneficial ownership. The 
Commission nevertheless continues to believe that the 
power to dispose, without more, gives its holder the 
ability to change or influence control and is therefore 
essential to eliciting the type of information within the 
purview of Section 13(d). This is attributable to the fact 
that the power to vote inheres in the security and may 
be relocated in the hands of any person to whom the 
holder of the power to dispose wishes to sell. Thus, the 
holder of the power to dispose potentially has the 
ability to bring about the rapid shift in control at which 
Section 13(d) is aimed even though he does not have 
the power to vote or to direct the voting of the security. 


The other problems raised by institutions with respect 
to the definition appear largely to be alleviated by the 
simplification of the reporting and disclosure 
requirements to which they now would be subject. 
Nonetheless, some institutional investor concerns 
regarding the definition cannot be remedied because to 
do so would undermine realization of the purposes of 
Section 13(d). 


(b) Rule 13d-3(b): Evasion of Definition of Beneficial 
Owner 


Rule 13d-3(b) is unchanged from that adopted in 
Exchange Act Release No. 34-13291 (42 FR 12342). The 
purpose of the Rule is to ensure that Rule 13d-3(a) is 
not circumvented by an arrangement to divest a person 
of beneficial ownership or to prevent the vesting of 
beneficial ownership as part of a plan or scheme to 
evade the reporting requirements of Section 13(d). 


(c) Rule 13d-3(c): 
Beneficially Owned 


Aggregation of Securities 


Rule 13d-3(c) is also unchanged from that adopted in 
Exchange Act Release No. 34-13291 (42 FR 12342). It 
provides that all securities beneficially owned by a 
person are to be aggregated in determining how many 
securities such person owns, regardless of the nature 
of the beneficial ownership. 





The commentators recommended that an exemption be 
created for persons qualified to file former Form 13D-5 
from the requirements to aggregate securities held by 
foreign branches and subsidiaries. They argued that 
the number of securities held in foreign branches and 
subsidiaries is so small relative to the total holdings of 
most institutions that the reportedly significant 
additional cost of establishing and operating a system 
to track those securities would not be justified. Such a 
reduction in the reporting burden on institutions 
eligible to file Form 13D-5 was thought to be 
consistent with the purposes of Section 13(d) because 
they cannot, by definition, be exercising control. The 
commentators also maintained that the applicability of 
bank and investment account records presents a seri- 
ous risk of liability to reporting institutions if they 
make the disclosures contemplated by the rules. 


The Commission continues to believe that complete 
aggregation is essential to the determination of the 
potential to affect control with which any given 
individual is vested. The presentation of ownership 
information which has been developed without 
complete aggregation would not truly reflect that 
potential. The Commission is mindful of the burden 
imposed on institutional investors as a result of this 
requirement, however, the one percent provision 
adopted in Rule 13d-1(b)(ii)(G) should afford a measure 
of relief from many of the objections. Rather than 
distort the information which is obtained, the 
Commission has chosen to reduce the overall burden 
of reporting in order to more appropriately balance the 
costs and benefits attendant to reporting under the 
rules. 


The recent amendments to Section 13(d)(1) to require 
disclosure of the citizenship of the beneficial owner of 
securities and his associates evince a Congressional 
intent to obtain information about foreign ownership of 
U.S. corporations. It would be inconsistent with these 
amendments for the Commission to create an 
exemption from the aggregation requirements for 
securities beneficially owned by foreign branches and 
subsidiaries because of concern over the application of 
foreign secrecy laws. 


(d) Rule 13d-3(d): Persons Who Are Deemed Beneficial 
Owners 


New Rule 13d-3(d)(1)(i) deems a person to be the 
beneficial owner of a security if he has the right to 
acquire beneficial ownership of such security, at any 
time within sixty days, through: (a) the exercise of an 
option, warrant or right, (b) the conversion of a 
convertible security, (c) the power to revoke a trust, 
discretionary account or similar arrangement, or (d) the 
automatic termination of a trust, discretionary account 
or similar arrangement; provided, however, that if the 
acquisition of a security or power described in (a), (b) 


or (c) is for control purposes, the holder of the security 
or power immediately upon such acquisition shall be 
deemed the beneficial owner of the underlying 
securities. The Rule is the same as old Rule 13d-3(d)(1) 
except that the proviso has been added to (a), (b) and 
(c), and the provision of (d) concerning automatic 
termination has been added. The latter action reflects 
the proposed amendment to old Rule 13d-3(d)(1) but 
utilizes the same sixty day time period applicable to 
the other instruments giving one the right to acquire 
securities. The proposal would have reached automatic 
terminations of trusts, discretionary accounts or 
similar arrangements within a specified period of time 
from one to five years. 


The same reasons which influenced the Commission in 
deciding to utilize a sixty day time period for the 
automatic termination provision were also decisive in 
its determination not to adopt the proposed 
amendment which would have deleted the sixty day 
time period from the predecessor of Rule 13d-3(d)(1)(i). 
Under that proposal a person would be deemed a bene- 
ficial owner of securities with respect to which he has 
the right to acquire at any time. The commentators 
criticized this proposal on the ground that it would 
escalate substantially the cost of compliance and the 
possibility of inadvertent non-compliance. The 
Commission is also mindful that as the point in time in 
which the right to acquire may come to fruition is 
extended into the future the relation of the right’s 
ability to influence control is correspondingly 
attentuated. When sixty days or less are left until the 
right to acquire may be exercised, the Commission 
believes that the ability of the holder of such right to 
effect control is sufficient to warrant the imposition of 
an obligation to file under Rule 13d-1. Nonetheless, it 
is recognized that the acquisition of options or 
convertible securities, or the acquisition of a power to 
revoke a trust or similar arrangement offers a distinct 
possibility for actions which are for the purpose or 
with the effect of changing or influencing control as, 
for example, in obtaining an interest in a block of 
securities large enough to influence control, or in 
coupling an option with an agreement concerning the 
composition of the board of directors. In such 
instances, the rule as adopted does not afford the 
holder the benefit of the sixty-day provision. 


The Commission has determined not to adopt the 
suggestion made by certain commentators that 
persons qualified to file former Form 13D-5 be 
exempted from what is now Rule 13d-3(d)(1)(i). The 
commentators favored such an exemption primarily 
because of the substantial costs which they estimate 
would be incurred in designing and operating a system 
to monitor the various investment vehicles which 
represent the right to acquire an equity security. In 
their view, the burdens associated with disclosure of 
these contingent interests, in the context of 
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acquisitions which are not made with the purpose or 
with the effect of changing or influencing control, 
outweigh attendant benefits to the public from such 
disclosure. As explained above in connection with the 
recommendation for an exemption from the 
aggregation requirement for securities held by foreign 
branches and subsidiaries of institutions eligible to 
use old Form 13D-5, the Commission has chosen to 
reduce the overall reporting burden imposed on 
qualifying institutions rather than to sacrifice the 
accuracy and completeness of the information which is 
obtained. 


New Rule 13d-3(d)(1)(ii) has been added in response to 
an interpretative question which has arisen under the 
old rules with respect to the obligation to report 
separately for options, warrants, rights or convertible 
securities and the underlying securities. For example, 
inquiries have been received as to whether the 
obligation to file pursuant to Section 13(d) with 
convertible securities which are registered under 
Section 12 of the Exchange Act is to be determined 
based on the percentage of the class of convertible 
securities beneficially owned or the beneficial 
ownership of the securities into which they may be 
converted. This may be important because the amount 
of convertible securities outstanding may be much 
smaller than the securities into which they may be 
converted and therefore increase the likelihood that the 
percentage of a class beneficially owned will exceed 
the five percent threshold. Rule 13d-3(d)(I)(ii) indicates 
that in such a situation a reporting obligation may exist 
simultaneously with respect to both the convertible 
security and, by virtue of Rule 13d-3(d)(I)(i), the 
security into which it may be converted. Thus, if a 
person beneficially owns more than five percent of a 
class of convertible preferred stock upon conversion of 
which he would also become the beneficial owner of 
more than five percent of aclass of common stock, and 
both classes are registered under Section 12 of the 
Exchnge Act, he would have the obligation to file a 
Schedule 13D or Schedule 13G for the preferred stock 
and for the common stock. It should be noted, 
however, that an amendment to Rule 13d-1(c), 
discussed earlier, deletes certain non-voting securities 
from the definition of “equity security’’ and 
consequently should reduce the incidence to these 
types of questions. 


Ruie 13d-3(d)(2) is unchanged from that adopted in 
Exchange Act Release No. 13292. It excludes from the 
definition of beneficial owner any person whose only 
interest in the securities is record ownership and 
membership on a national securities exchange that has 
rules which permit a member to vote such securities 
without instruction on certain routine matters. 





14 See, e.g., Rule 451, Rules of the New York Stock 
Exchange and Rule 577, Rules of the American Stock 
Exchange. 
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Old Rule 13d-3(d)(3) excluded from the definition of 
beneficial owner any person whose only interest in the 
securities is that of a pledgee in the ordinary course of 
his business pursuant to a bona fide pledgee 
agreement. However, in the event of a default under 
such an agreement, the Rule provided that the pledgee 
would be deemed the beneficial owner if the event of 
default remained uncured for more than thirty days, or 
at any time before the default was cured, if the power 
acquired by the pledgee because of the default enabled 
him to change or influence issuer control. 


The commentators stated that they do not have 
computer systems capable of providing the 
information that would have been required under the 
Rule. Start-up costs to create such a system and the 
annual operating expense were reported to be 
substantial. The commentators also argued that the 
Rule did not comport with the commercial realties of 
bank pledge situations in that they do not take pledged 
securities for the purpose of exercising investment or 
voting rights with respect to such securities. Moreover, 
they indicated that in the event of default the banks will 
most often attempt to work out the problem with the 
borrower without taking any action on the pledged 
securities. Further, they stated that it is extremely rare 
that a bank will vote pledged securities. 


The most common recommendation for the revision of 
the Rule was that institutions which qualify for the use 
of Form 13D-5 should not be required to classify 
pledged securities as “beneficially owned” until such 
time as they exercise the right to vote the pledged 
securities. The Commission believes that this would be 
a somewhat unsatisfactory basis upon which to 
impose a reporting requirement for at that point the 
change of or influence upon control will have already 
occurred. In addition, limiting the requirement to the 
power to vote ignores the ability to affect control 
inherent in the power to dispose of securities. 
Nevertheless, the Commission is of the view that if 
institutions which are eligible to file Schedule 13G and 
which meet certain other conditions are not deemed to 
be the beneficial owners until such time as they 
formally declare a default and decide that the power to 
vote or dispose will be exercised, disclosure will in 
most instances be elicited at a point sufficiently far in 
advance of those acts to be of value to investors. Thus, 
new Rule 13d-3(d)(3) provides that persons qualified to 
file Schedule 13G who become pledgees of securities 
in the ordinary course of their business pursuant to 
certain bona fide pledge agreements, which have not 
been entered into with the purpose or with the effect of 
changing or influencing issuer control, will be deemed 
not to have acquired beneficial ownership of such 
securities upon a defauit until such time as the pledgee 
determines that the power to vote or dispose of the 
pledged securities will be exercised. However, the Rule 
conditions its availability on the absence of a provision 





in the pledge agreements that gives the pledgee the 
power to vote or to dispose of the pledged securities 
prior to default. In that situation, the definition of 
beneficial owner in Rule 13d-3(a) would determine 
when the pledgee became a beneficial owner. 


The Rule no longer specifically excludes from the 
definition of beneficial owner any person whose only 
interest in the securities is that of a pledgee in the 
ordinary course of his business. The Commission 
believes such a provision to be superfluous since under 
the definition of beneficial owner in Rule 13d-3(a) a 
pledgee of securities who prior to default has neither 
the power to vote or dispose would not be considered 
the beneficial owner of the securities. 


Under new Rule 13d-3(d)(4) an underwriter is deemed 
not to be the beneficial owner of securities which he 
acquires as part of a good faith firm commitment 
underwriting where it is anticipated that he will, as part 
of a distribution registered under the Securities Act, be 
immediately reselling such securities. By analogy to 
the forty-day period specified in Section 4(3) of the 
Securities Act, the Rule subjects such underwriter to 
Section 13(d)(l) if beneficial ownership of the 
securities is retained for more than forty days. 


Rule 13d-3(d)(4) produces the same effect as former 
Rule 13d-7(a) which deemed there to be no “acqui- 
sition” in such circumstances during the first forty 
days the underwriter beneficially owned the security. 
The approach of deeming such underwriters not to be 
“beneficial owners” until the lapse of the forty-day 
period was utilized in lieu of deeming there to be no 
“acquisition” in anticipation of the adoption of rules 
implementing Section 13(g). This is necessary because 
reporting under Section 13(g) is required by a 
“beneficial owner” of more than five percent of a class 
of equity security whereas under Section 13(d) 
reporting is required by a person “acquiring” beneficial 
ownership of securities exceeding that amount. Thus, 
if the exemptive approach taken in Rule 13d-7(a) had 
been retained, underwriters would have to report under 
Section 13(g) upon its implementation, even if they are 
within the forty-day provision. 


(4) Rule 13d-4: Disclosure of Beneficial Ownership 


Rule 13d-4 is unchanged from that adopted in 
Exchange Act Release No. 34-13291 (42 FR 12342). It 
permits any person to expressly declare in such 
person’s Schedule 13D or Schedule 13G that the filing 
of such a statement shall not be construed as an 
admission that the person is the beneficial owner of 
the securities covered by such statement. 


(5) Rule 13d-5: Acquisition of Securities 


New Rule 13d-5(a) is the same as old Rule 13d-6(a) 
except that the note thereto has been included as a 
substantive provision of the Rule. The Rule deems 
certain persons who become beneficial owners of 
securities to have “acquired” them for the purposes of 
Section 13(d)(!) of the Exchange Act. Donees, 
executors, trustees and legatees who become 
beneficial owners of securities will be deemed to have 
“acquired” such securities, even though such persons 
had not so intended and had taken no action to become 
beneficial owners. However, executors and admini- 
Strators of the estate of a decedent will be presumed 
not to have acquired beneficial ownership until they are 
qualified under local law to perform their duties. 


New Rule 13d-5(b) corresponds to former Rule 
13d-6(b). It deems the group formed by two or more 
persons who agree to act together for the purpose of 
acquiring, holding, voting or disposing of equity secu- 
rities of an issuer to have acquired, for the purpose of 
Sections 13(d) and 13(g), beneficial ownership, as of 
the date of their agreement, of all securities bene- 
ficially owned by any member of such group. 


Rule 13d-5(b) applies only to agreements relating to 
equity securities whereas former Rule 13d-6(b) applied 
to all securities. The commentators criticized the ap- 
plication of former Rule 13d-6(b) to non-equity se- 
curities because it created filing obligations in situa- 
tions which they believed to be beyond the purpose of 
Section 13(d). Leaving Rule 13d-6(b) as it stood in this 
respect would have resulted in the application of Sec- 
tion 13(d)(1) to private placements of straight debt se- 
curities with institutional investors and to certain loan 
workouts involving the cooperation of more than one 
lender. The Commission is also mindful that while 
Section 13(d)(3) is not specifically limited to equity se- 
curities, Section 13(d) as a whole relates only to the ac- 
quisition of equity securities. Moreover, the Commis- 
sion believes that limiting Rule 13d-5(b) to equity se- 
curities does not frustrate the Congressional purpose 
underlying Section 13(d) since any intention on the 
part of purchasers of a debt security to pool their 
equity securities would trigger a group filing. 


Minor word changes have also been made from the 
predecessor of Rule 13d-5(b). The most significant of 
these is the addition of the word “voting” to the list of 
actions to which an agreement must relate in order for 
the Rule to apply. The Commission considered 
“voting” to be subsumed within the term “holding” but 
has decided to make this express to avoid any mis- 
understanding. 





15 See “GAF Corp. v. Millstein,” 453 F. 2d 709 (2nd Cir. 
1971), cert. denied 406 U.S. 910 (1972). 
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New Rule 13d-5(b)(2) deems there to be no “group” 
within the meaning of Section 13(d)(3), when securities 
are privately placed by the issuer with persons who are 
eligible to file Schedule 13G and there is no agreement 
among members of the group to act together except for 
the purpose of facilitating the particular transaction. 
However, if the purchase is not in the ordinary course 
of each member’s business, or is with the purpose or 
the effect of changing or influencing issuer control, or 
is there is cooperative activity of a non-ministerial 
nature among group members subsequent to the clos- 
ing date, a group filing obligation would arise. 


New Rule 13d-5(b)(2) reflects a suggestion by com- 
mentators that an exemption from the predecessor of 
the Rule 13d-5(b) be provided for institutional private 
placements directly from the issuer. The Commission 
agrees with the commentators that such transactions 
are not within the primary scope of Section 13(d)(3). 
The legislative history of that Section reveals that it 
was intended primarily to prevent a group of persons 
seeking to change or influence issuer controi from 
evading the provisions of Section 13(d) because no one 
individual owned more than five percent of a class of 
securities. '6 The cooperative activity characteristic of 
an institutional private placement directly from the the 
issuer generaiiy results from sound business consider- 
ations such as cost savings resulting from the use of 
common counsel and forms, rather than from a desire 
to affect control of the issuer. Moreover, since the 
cooperative activity generally ends when the trans- 
action is completed, the information obtained in sucha 
group filing is of little interest to investors and is avail- 
able to the issuer. 


(6) Rule 13d-6: Exemption of Certain Acquisitions 


New Rule 13d-6 is substantially the same as old Rule 
13d-7(b). However, paragraph (b) of the Rule has been 
revised to address the situation where an issuer is the 
sole distributor of the rights, and during the rights 
offering period, purchases rights from the security 
holders to whom such rights were originally issued, 
and does not subsequently sell the securities under- 
lying the rights purchased. Under these circum- 
stances, a person who owned beneficially, prior to the 
rights offering, in excess of 5 percent of the underlying 
security and who exercised his pro rata portion of the 
rights offered would inadvertently have acquired more 
than his pro rata share of the securities actually sold 
and, accordingly, would not have been eligible to use 
the exemption as previously stated. 





16 s_ Rep. No. 550, 90th Cong. 1st Sess. 8 (1967); H.R. 
Rep. No. 1711, 90th Cong. 2nd Sess. 8-9 (1968). 
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(7) Rule 13d-7: Fees for Filing Schedules-13D or 13G. / 7 


New Rule 13d-7 establishes a uniform fee schedule for 
acquisition statements filed on Schedule 13D and 13G. 
It provides that the first Schedule which is filed must 
be accompanied by a filing fee of $100. All amend- 
ments to that Schedule reflecting an increase in owner- 
ship above five percent do not require an additional fee. 
However, after an amendment to the Schedule report- 
ing beneficial ownership of less than five percent has 
been filed, the first Schedule filed thereafter is treated 
as a new filing for fee purposes and must be accom- 
panied by a filing fee of $100. 


(8) Schedule 13D: Acquisition Statement Filed Pursu- 
ant to Rule 13d-1(a). 


(a) Cover Sheet 


An instruction has been added to the Cover Sheet of 
new Schedule 13D to notify interested persons that the 
Schedule relates to an acquisition which has been pre- 
viously reported on Schedule 13G and that it is now 
being reported on Schedule 13D, as required by Rule 
13d-1(b)(3) or (4), because the beneficial owner is no 
longer eligible to file Schedule 13G. The purpose of the 
instruction is to avoid confusion which might other- 
wise arise because of double counting of the same 
ownership. Another instruction is added concerning 
the filing fee. 


The note concerning the number of copies to be filed 
has been revised to require six copies in order to con- 
form it to new Rule 13d-1(a). 


(b) Instructions. 


Instructions A and B are unchanged from those adopt- 
ed in Exchange Act Release No. 34-13291 (42 FR 
12342). Although new Instruction C is substantially the 
same, it has been revised to conform more closely to 
Instruction C of Schedule 14D-1 because the 
commentators believe that it is easier to understand in 
that format. 


(c) Item 1: Security and Issuer 


The only change in new Item 1 is that the address of the 
issuer to be furnished has been clarified to be that of 
their principal executive offices. This is in conformity 
with the disclosure required in other Commission 
filings. 


(d) Item 2: Identity and Background 


New Item 2 has essentially been conformed to Item 2 of 
Schedule 14D-1. The introductory paragraph of Item 2 
has been modified to clarify the disclosure required by 
Item 2 for natural persons as compared with other en- 





tities. If the person filing the statement or any other 
person enumerated in Instruction C of the Schedule is 
a corporation, partnership, limited partnership, syndi- 
cate or other group of persons certain information is 
required. This includes: the name; the state or other 
place of organization; the principal business; the 
address of the principal office, and the information re- 
garding criminal proceedings and civil actions required 
by Items 2(d) and (e), respectively. If one or more of 
these is inapplicable or if the answer is in the negative, 
a statement should be made to that effect pursuant to 
Instruction A of the Schedule. 


Information concerning material occupations and em- 
ployments during the preceding five years, formerly re- 
quired by Item 2(d) of old Schedule 13D, has been 
deleted in an effort to reduce the compliance burden. 
The Commission believes that in the context of an ac- 
quisition covered by the Schedule a statement of the 
present principal occupation or employment ordinarily 
provides adequate disclosure as to the competence of 
the persons required to give such information. 


New Item 2(e) requires disclosure about civil proceed- 
ings involving securities laws violations at either the 
federal or state level during the preceding five year 
period. The proposed amendment to Item 2 has been 
followed except that the proposal has been conformed 
to Item 2(f) of Schedule 14D-1 by requiring disclosure 
of judicial or administrative findings of violations of 
law rather than of liability. This was done to provide 
disclosure of cases in which a violation has been found 
by the court or admitted by the party. 


(e) Item 3: Source and Amount of Funds or Other Con- 
sideration. 


New Item 3, concerning disclosure of the source of the 
funds used or to be used in making the acquisitions, is 
similar to old Item 3. The reference of consideration 
used to “to be used” is added to assure that financing 
arrangements are disclosed. Also with respect to the 
source of funds, a sentence is added stating that where 
material, similar source of funds information should be 
given with respect to prior acquisitions not previously 
reported pursuant to the regulation. This provision will 
help assure that filing persons disclose appropriate in- 
formation when they have engaged in a series of ac- 
quisitions. 


“Voting” has been added to the list of purposes for 
which the securities have been purchased in order to 
make express what the Commission believed to be im- 
plicit in the term “holding.” A sentence has also been 
added to provide the option of preserving the confi- 
dentiality of the identity of a bank that has made a loan 
which is a source of funds under the item. The provi- 
sion was added because many persons were not aware 
that under Section 13(d)(1)(B) of the Exchange Act 


they did not have to disclose the name of the bank pub- 
licly in such circumstances. 


(f) Item 4: Purpose of Transacton 


Unlike old Item 4, new Item 4 requires disclosure 
of plans in the nature of those described in the Item re- 
gardiess of whether one of the purposes of the pur- 
chase is to acquire control of the issuer. New Item 4 ef- 
fectuates the proposed amendments to old Item 4 but 
has been conformed more closely to Item 5 of Schedule 
14D-1. In this regard, plans or proposals which result in 
or relate to extraordinary corporate transactions have 
been made a separate item of disclosure, as in Sched- 
ule 14D-1. This is to obviate the possible limitation on 
disclosure under the Item to only extraordinary corpo- 
rate transactons as a result of the placement in the 
proposal of the term “extraordinary corporate trans- 
actions” prior to the list of enumerated disclosures. 
The Item has also been expanded to require disclosure 
about types of plans of the purchaser not specifically 
required by old Item 4 or Item 5 of Schedule 14d-1, in- 
cluding plans relating to: the acquisition of additional 
securities or the disposition of securities; and changes 
in the governing corporate documents which might be 
used to deter unfriendly takeovers. In addition, an Item 
has been added to make express what has been im- 
plicit all along—that disclosure of plans relating to ac- 
tions similar to those specifically prescribed must also 
be made. 


(g) Item 5: Interest in Securities of the Issuer. 


Disclosure of the shares beneficially owned has been 
limited in the new Item 5(a) to the persons named in 
Item 2 and persons who together with such persons 
comprise a group. This action has been taken in re- 
sponse to the difficulties raised by the commentators 
with respect to the disclosure of the ownership of as- 
sociates of the persons specified in Item 5. For in- 
stance, if an outside director happened to be an officer 
of a bank, the use of the term “associate” in old Item 
5(a) would have required disclosure of all shares of the 
class being reported on as to which the bank and its 
subsidiaries were beneficial owners, even though the 
bank was not a member of a group. The Commission 
believes that, in light of the breadth of the definition of 
beneficial ownership and Instruction C to the Sched- 
ule, the burden of obtaining disclosure of the secu- 
rities owned by associates is not warranted by the pur- 
pose of Section 13(d). It also appears that specifically 
requiring disclosure of the ownership of majority 
owned subsidiaries is unnecessary since the definition 
of beneficial ownership automatically attributes such 
ownership to a parent who is among those specified in 
new Item 5(a). By requiring persons who are members 
of a group with the persons named in Item 2 to also 
disclose the amount of shares which they beneficially 
own, new Item 5(a) has the flexibility to elicit owner- 
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ship information from persons outside the normal 
chain of persons specified in Item 2 only where it is 
necessary to satisfy the purpose of Section 13(d). 


A parenthetical clause has been added to 5(a) permit- 
ting reliance on the most recently available filing with 
the Commission by the issuer in making the deter- 
mination of the percentage of the class beneficially 
owned, unless the filing person has reason to believe 
the information in such filing is not current. This tracks 
an identical provision in Item 6(a) of Schedule 14D-1. 


Item 5(b) has been amended to call for a further break- 
down of the shares as to which a beneficial owner has 
the power to vote or dispose, by requiring the owner to 
indicate whether the powers are sole or shared. The 
Commission believes that this will improve disclosure 
of a person’s ability to affect control since the scope of 
the ability to direct the voting or disposition of secu- 
rities is typically more limited when those powers are 
shared. The Item also calls for disclosure of the infor- 
mation required by Item 2 with respect to each person 
with whom the power to vote or dispose is shared. 


Consistently with the amendments to Item 5(a), new 
Item 5(c) has been limited to requiring a description of 
recent transactions in the securities by the persons 
named in Item 5(a). Old Item 5(c) would have also re- 
quired disclosure of recent transactions by executive 
officers, directors or affiliates of any subsidiary of the 
persons named in old Item 5(a). Returning to the pre- 
vious example of the executive officer of a bank who is 
an outside director of a company named in Item 5(a), 
the application of old Item 5(c) would have resulted in 
the disclosure of recent transactions in the securities 
by the bank, as an associate of the director, and by all 
the executive officers, directors and affiliates of the 
bank’s subsidiaries. In retrospect, the Commission be- 
lieves that disclosure should not be required of such 
persons in all instances. If the benefits of disclosures 
are to outweigh the burdens of compliance, persons 
who are remotely related to the triggering acquisition 
should only have to disclose the prescribed informa- 
tion when they have agreed to act with the more central 
figures to acquire, hold, vote or dispose of the subject 
securities. This has been achieved by combining the 
utilization of the group concept in Item 5(a) with a re- 
ference to the persons named in that Item in Item 5(c). 


New Item 5(d) is limited to the receipt of dividends or 
the proceeds upon sale whereas old Item 5(d) applied 
to all economic interests in the securities. The Commis- 
sion has limited the item to the traditional economic in- 
terests in a security in order to facilitate compliance 
with the Item. Prior to the amendment considerable un- 
certainty had been expressed with respect to the scope 
of the interests contemplated by the Item. 
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New Item 5(e) has been added in response to a recom- 
mendation by the commentators for a provision which 
would permit them to report that their beneficial owner- 
ship had decreased to less than five percent of a class. 
This was also necessary because Rule 13d-2(a) now re- 
quires the filing of an amendment in that situation. 


(h) Item 6: Contracts, Arrangements, Understandings 
or Relationships With Respect to Securities of the 
Issuer 


New Item 6 is essentially unchanged from old Item 6, 
except that the obligation to disclose contracts, ar- 
rangements, understandings or relationships with 
respect to securities of the issuer is clarified to include 
such agreements among the persons named in Item 2, 
and between those persons and any other person. 


(i) Item 7: Material to be Filed as Exhibits 


New Item 7 has been adopted as proposed for com- 
ment. The Item requires the filing as exhibits of any 
supporting documentation for responses to Items 3, 4 
and 6 of the Schedule. The Item also provides for filing 
as an exhibit, as required by Rule 13d-1(e), the written 
agreement of two or more persons required to file an 
acquisition statement governing the same securities 
pursuant to which they agree to file only one state- 
ment. 


(9) Schedule 13G: Acquisition Statement Filed Pursu- 
ant to Rule 13d-1(b) 


(a) Instructions 


Instruction A has been added to remind filing persons 
that Rule 13d-1(b) requires that Schedule 13G must be 
filed within 45 days after the end of the calendar year 
to which the statement relates, or within the time spec- 
ified in Rule 13d-1(b)(2), if applicable. In order to ease 
the compliance burden Instruction B provides that 
when a form is adopted under Section 13(f) information 
contained therein may be incorporated by reference in 
response to any item of Schedule 13G so long as 
copies of the relevant pages are filed as exhibits. 


(b) Items 1 and 2 


Although the subitems 1 and 2 have been rearranged, 
the only substantive changes are the addition of new 
Items 1(b) and 2(c). Item 1(b) requires disclosure of the 
address of the issuer’s principal executive offices. Item 
2(c) requires the filing person to state his citizenship. 
This effectuates the Congressional directive in the 
recent amendments to Section 13(d)(1) to obtain citi- 
zenship disclosure. 





(c) Item 3 


Item 3 has been expanded to conform to the revised list 
of persons eligible to file Schedule 13G, as set forth in 
Rule 13d-1(b)(1)(ii). 


(d) Item 4: Ownership 


Old Item 4(a), which required a statement of all in- 
creases and decreases in ownership during the report- 
ing period, has been deleted from Schedule 13G as a 
result of the data submitted by the commentators with 
respect to the cost of furnishing that information. The 
Commission believes that the benefits of such dis- 
closure do not warrant expenditures of the magnitude 
said to be necessary to obtain it. 


New Item 4(a) requires the amount beneficially owned 
to be stated as of December 31 of the year to which the 
statement relates or as of the last day of any month de- 
scribed in Rule 13d-1(b)(2), if applicable. This is con- 
sistent with new Rule 13d-1(b) and is intended to avoid 
the necessity of having to create a system to track 
ownership between the end of the year and the time the 
statement may be filed. 


New Item 4(c) requires a breakdown of the amount of 
securities beneficially owned into the shares as to 
which there is sole power to vote, shared power to 


vote, sole power to dispose and shared power to dis- 
pose. This is consistent with new Item 5(b) of Schedule 
13D. It also gives effect to the recent amendments to 
Section 13(d)(1)(A) specifically authorizing the Com- 
mission to require disclosure of the nature of the bene- 
ficial ownership. 


(e) Item 5: Ownership of Five Percent Or Less of a 
Class 


Old Item 5 required the filing person to state the date or 
dates upon which he commenced and/or ceased to be 
the beneficial owner of more than five percent of the 
class of securities. This requirement was criticized by 
the commentators because it also required the imple- 
mentation of an expensive tracking system to deter- 
mine a precise date. New Item 5(c) will not require such 
a system since it merely requires the filing person to 
indicate whether the Schedule is being filed for the pur- 
pose of reporting that he is no longer the owner of 
more than five percent of a class of securities. 


(f) Item 6: Ownership of More than Five Percent on 
Behalf of Another Person 


New Item 6 is substantially the same as old Item 6 ex- 
cept that the only economic interests in securities to 
which it is now applicable are the receipt of dividends 
or the proceeds upon sale. The Commission deter- 
mined to limit the Item for the reasons discussed in 


connection with the same amendment of Item 5(d) of 
Schedule 13D. 


(g) Item 7: Identification and Classification of the Sub- 
sidiary Which Required the Security Being Reported on 
By the Parent Holding Company 


A provision has been added for filing an exhibit pursu- 
ant to Rule 13d-1(b)(1)(ii)(G) which includes Schedule 
13D information for a subsidiary who is not qualified to 
file the Schedule and who owns not more than one per- 
cent of the subject security. 


(h) Items 8 and 9 
Items 8 and 9 are unchanged. 
(i) Item 10: Certification 


The certification has been made a separate item in an- 
ticipation of the filing of Schedule 13G by persons 
under rules implementing Section 13(g) since only per- 
sons filing pursuant to Rule 13d-1(b) would be required 
to include it. 


B. Provisions Relating to Reporting Obligations of 
Registrants 


Item 19 of Form S-1, Item 18 of Form S-11, Item 5 of 
Form 10, Item 14 of Form 10-K and Item 5(g) of Sched- 
ule 14A require, upon the effective date of the amend- 
ments contained in this release, a table setting forth, 
among other things, the total number of shares benefi- 
cially owned and the percent of the class so owned for 
each person who is known by the registrant to be the 
beneficial owner of more than five percent of any class 
of the registrant’s voting securities. The registrant is 
also required to identify, to the extent known, the 
shares listed in the table as to which the beneficial 
owner has the right to acquire beneficial ownership. 


New Instruction 1 to these items requires securities 
deemed outstanding under new Rule 13d-3(d)(1) to be 
added to the number of shares actually outstanding for 
the purpose of calculating the percentage of the class 
owned by a person who is deemed to own securities 
under that rule. The previous instruction gave the regis- 
trant the option of including securities deemed out- 
standing in such circumstances so long as it made ap- 
propriate disclosure that it was doing so. 


Upon reconsideration, the Commission believes it is 
inconsistent with the definition of beneficial owner- 
ship, in general, and Rule 13d-3(d)(1), in particular, to 
permit the registrant to elect the method of disclosing 
percentage ownership. In order to accurately reflect, in 
percentage terms, the potential which a given individ- 
ual has to change or influence issuer control, the 
shares deemed outstanding must be increased to the 
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same extent as the shares deemed to beneficially 
owned. If the shares deemed to be beneficially owned 
under Rule 13d-3(d)(1) are added only to the numera- 
tor, the percentage figure obtained thereby over- 
represents the ability to affect control. If the shares 
deemed outstanding under Rule 13d-3(d)(1) are includ- 
ed neither in the numerator nor in the denominator, ef- 
fect is not given to the determination reflected in the 
Rule that the right to acquire a security within sixty 
days or under other specified conditions makes a per- 
son the beneficial owner of the security subject to the 
right. Moreover, the old instruction would give rise to 
the anomalous result whereby a person would possibly 
be shown in the affected forms and schedules as own- 
ing a percentage of the class of securities different 
from the set forth in the Schedule 13D or Schedule 13G 
filed by such person. Accordingly, where securities are 
deemed to be beneficially owned under new Rule 
13d-3(d)(1), the instruction now requires that both the 
numerator and the denominator be adjusted corre- 
spondingly. It should be noted, however, that secu- 
rities are deemed outstanding under new Rule 
13d-3(d)(1), and thus under the Instruction, for com- 
puting the percentage of the class owned only for the 
particular individual who is deemed to own securities 
which he has the right to acquire. This is a familiar pro- 
vision which follows by analogy the percentage calcu- 
lation provision in Rule 16a-2 [17 CRF 240.16a-2] under 
the Exchange Act. 


lll. Certain Findings 


As required by Section 23(a)(2) of the Exchange Act, 
the Commission has specifically considered the im- 
pact which the rules and schedules adopted herein 
would have on competition. The Commission has 
found that neither the preparation and disclosure of 
ownership information by beneficial owners pursuant 
to the Exchange Act nor the preparation and disclosure 
of ownership information by issuers pursuant to the 
Securities Act and the Exchange Act will significantly 
burden competition. In any event, the Commission has 
determined that any possible resulting competitive 
burden will be far outweighed by, and is necessary 
and appropriate to achieve, the benefits of this infor- 
mation to investors. 


In Exchange Act Release No. 34-13900 the Commission 
specifically invited comments as to the cost of com- 
pliance with the old rules. As explained in the synopsis 
of the new rules, a number of revisions have been made 
to reduce the cost compliance where it was consistent 
with the purposes of Section 13(d). The Commission 
finds that the costs of the rules adopted herein are not 
unreasonable and are far outweighed by the benefits 
which will accrue to investors. 
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IV. Operation of Rules Adopted, Effective Date 


The effective date of the actions announced herein will X 
be thirty days after the publication of this release in the 
FEDERAL REGISTER. 


The Commission has concluded that the provisions 
which had been scheduled to become effective on April 
30, 1978, as specified in Release No. 34-13291 [42 FR 
12342] and Release No. 34-13844 [42 FR 41405], will 
not become effective on such date, and instead will be 
deferred until the effective date of the actions con- 
tained herein; i.e., thirty days following publication in 
the FEDERAL REGISTER. 


Certain amendments which will become effective on 
the same date of the actions contained herein involve 
amendments to the registration statement forms under 
the Securities Act, and to registration statement and 
periodic reporting forms under the Exchange Act, as 
well as to the proxy rules under the latter act. 


The Commission’s staff will not require compliance 
with those new amended disclosure provisions with re- 
spect to: (1) registration statements under the Secu- 
rities Act filed prior to the effective date of these rules, 
and pre-effective amendments thereto filed within a 
reasonable time thereafter (the amended disclosure 
provisions will apply to registration statements and 
post-effective amendments filed on or after the effec- 
tive date); and (2) proxy soliciting material or informa- 
tion statement material, when the preliminary filing of 
such material was prior to the effective date. 


The amendments will apply to periodic reports filed 
after the effective date. 


Any person who so chooses may rely upon the new 
rules, schedules and amendments immediately. No 
person is relieved from complying with such person’s 
present statutory obligations under Section 13(d) 
pending the effective date of these rules, schedules 
and amendments. 


V. Authority 


The Commission hereby amends Rules 13d-1, 13d-2, 
13d-3, 13d-5, 13d-6 and 13d-7 and Schedule 13D and 
adopts Schedule 13G pursuant to the authority set 
forth in Sections 3(b), 13(d)(1), 13(d)(2), 13(d)(3), 
13(d)(5), 13(d)(6) and 23 of the Exchange Act; amends 
Forms 10 and 10-K and Schedule 14A pursuant to the 
authority set forth in Sections 12, 13, 14, 15(d) and 23 
of the Exchange Act; and amends Forms S-1 and S-11 
pursuant to the authority set forth in Sections 7, 10 and 
19(a) of the Securities Act. The Commission finds that 
any changes in the amended rules and schedule and in 





the schedule adopted from those published in Ex- 
change Act Release No. 34-13291 (42 FR 12342) have 
already been generally subject to comment during the 
Beneficial Ownership Hearings or as a result of the pro- 
posals published in. Exchange Act Release No. 
34-11616 (40 FR 42212), the amendments proposed in 
Exchange Act Release No. 34-13292 (42 FR 12355), or 
the issues raised in Exchange Act Release No. 
34-13900 (42 FR 44964) and are either technical in 
nature or are less burdensome than previous require- 
ments, so that further notice and rulemaking proce- 
dures pursuant to the Administrative Procedure Act (5 
U.S.C. 553) are not necessary. 


Text of Adopted and Amended Rules and Schedules 


1. 17 CFR 240.13d-102 Form 13d-5—Short Form acquis- 
ition notice pursuant to §240.13d-5 under the Secu- 
rities Exchange Act of 1934 is rescinded. 


ll. 17 CFR Part 240 is amended by revising §240.13d-1 
to read as follows: 


REGULATION 13D 
§240.13d-1 Filing of Schedules 13D and 13G. 


(a) Any person who, after acquiring directly or indirect- 
ly the beneficial ownership of any equity security of a 
class which is specified in paragraph (c), is directly or 
indirectly the beneficial owner of more than five per- 
cent of such class shall, within ten days after such ac- 
quisition, send to the issuer of the security at its prin- 
cipal executive office, by registered or certified mail, 
and to each exchange where the security is traded, and 
file with the Commission, a statement containing the 
information required by Schedule 13D [§240.13d-101]. 
Six copies of the statement, including all exhibits, 
shall be filed with the Commission. 


(b)(1) A person who would otherwise be obligated 
under paragraph (a) to file a statement on Schedule 
13D may, in lieu thereof, file with the Commission, 
within forty-five days after the end of the calendar year 
in which such person became so obligated six copies, 
including all exhibits, of a short form statement on 
Schedule 13G and send one copy each of such Sched- 
ule to the issuer of the security at its principal execu- 
tive office, by registered or certified mail, and to the 
principal national securities exchange where the secu- 
rity is traded, provided that it shall not be necessary to 
file a Schedule 13G unless the percentage of the class 
of equity security specified in paragraph (c) benefi- 
cially owned as of the end of the calendar year is more 
than five percent, and provided further that: 


(i) Such person has acquired such securities in the 
ordinary course of his business and not with the pur- 
pose nor with the effect of changing or influencing the 


control of the issuer, nor in connection with or as a 
participant in any transaction having such purpose or 
effect, including any transaction subject to Rule 
13d-3(b) (§240.13d-3(b) ); and 


(ii) Such person is: 


(A) A broker or dealer registered under section 15 of the 
Act; 


(B) A bank as defined in Section 3(a)(6) of the Act; 


(C) An insurance company as defined in Section 
3(a)(19) of the Act; 


(D) An investment company registered under Section 8 
of the Investment Company Act of 1940; 


(E) An investment adviser registered under Section 203 
of the Investment Advisers Act of 1940; 


(F) An employee benefit plan, or pension fund which is 
subject to the provisions of the Employee Retirement 
Income Security Act of 1974 (“ERISA”) or an endow- 
ment fund; 


(G) A parent holding company, provided that: [7] the 
Schedule 13G is being used to report the indirect ac- 
quisition of the beneficial ownership of securities ac- 
quired by a subsidiary; and [2] such subsidiary is a per- 
son specified in Rule 13d-1(b)(1)(ii) (§ 240.13d-1 
(b)(1)(ii) ) except that the inclusion in the reported 
holdings of not more than one percent of a class bene- 
ficially owned by a subsidiary that is not so specified 
will not prevent the use of Schedule 13G, so long as the 
information called for by Schedule 13D is furnished in 
the parent’s Schedule 13G with respect to the 
securities of such subsidiary; 


(H) A group, provided that all the members are persons 
specified in Rule 13d-1(b)(1)(ii)(A) through (G); and 


(iii) Such person has promptly notified any other per- 
son (or group within the meaning of Section 13(d)(3) 
of the Act) on whose behalf it holds, on a discretionary 
basis, securities exceeding five percent of the class, of 
any acquisition or transaction on behalf of such other 
person which might be reportable by the person under 
Section 13(d) of the Act. This paragraph only requires 
notice to the account owner of information which the 
filing person reasonably should be expected to know 
and which would advise the account owner of an obliga- 
tion he may have to file a statement pursuant to Section 
13(d) of the Act or an amendment thereto. 


(2) Any person relying on Rules 13d-1(b)(1) and 
13d-2(b) shall, in addition to filing any statements re- 
quired thereunder, file a statement on Schedule 13G, 
within ten days after the end of the first month in which 
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such person’s direct or indirect beneficial ownership 
exceeds ten percent of a class of equity securities 
specified in Rule 13d-1(c) computed as of the last day 
of the month, and thereafter within ten days after the 
end of any month in which such person’s beneficial 
ownership of securities of such class, computed as of 
the last day of the month, increases or decreases by 
more than five percent of such class of equity secu- 
rities. Six copies of such statement, including all ex- 
hibits, shall be filed with the Commission and one 
each sent, by registered or certified mail, to the issuer 
of the security at its principal executive office and to 
the principal national securities exchange where the 
security is traded. Once an amendment has been filed 
reflecting beneficial ownership of five percent or less 
of the class of securities, no additional filings are re- 
quired by this paragraph (b)(2) unless the person there- 
after becomes the beneficial owner of more than ten 
percent of the class and is required to file pursuant to 
this provision. 


(3)(i) Notwithstanding paragraphs (b)(1) and (2) and 
Rule 13d-2(b) (§240.13d-2(b)), a person shall immedi- 
ately become subject to Rules 13d-1(a) and 13d-2(a) and 
shall promptly, but not more than 10 days later, file a 
statement on Schedule 13D if such person: 


(A) Has reported that it is the beneficial owner of more 
than five percent of a class of equity securities in a 
statement on Schedule 13G pursuant to paragraph 
(b)(1) or (b)(2), or is required to report such acquisition 
but has not yet filed the schedule; 


(B) Determines that it no longer has acquired or holds 
such securities in the ordinary course of business or 
not with the purpose nor with the effect of changing or 
influencing the control of the issuer, nor in connection 
with or as a participant in any transaction having such 
purpose or effect, including any transaction subject to 
Rule 13d-3(b) (§ 240.13d-3(b) ); and 


(C) Is at that time the beneficial owner of more than five 
percent of aclass of equity securities described in Rule 
13d-1(c). 


(ii) For the ten day period immediately following the 
date of the filing of a Schedule 13D pursuant to this 
paragraph (b)(3), such person shall not: (A) Vote or 
direct the voting of the securities described in para- 
graph (b)(3)(i)(A); nor, (B) Acquire an additional bene- 
ficial ownership interest in any equity securities of the 
issuer of such securities, nor of any person controlling 
such issuer. z 


(4) Any person who has reported an acquisition of se- 
curities in a statement on Schedule 13G pursuant to 
paragraph (b)(1) or (b)(2) and thereafter ceases to be a 
person specified in paragraph (b)(1)(ii) shall imme- 
diately became subject to Rules 13d-1(a) and 13d-2(a) 
and shall file, within ten days thereafter, a statement 
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on Schedule 13D, in the event such person is a benefi- 
cial owner at that time of more than five percent of the « 
class of equity securities. 


(c) For the purpose of this regulation, the term “equity 
security” means any equity security of a class which is 
registered pursuant to Section 12 of that Act, or any 
equity security of any insurance company which would 
have been required to be so registered except for the 
exemption contained in Section 12(g)(2)(G) of the Act, 
or any equity security issued by a closed-end invest- 
ment company registered under the Investment Com- 
pany Act of 1940; provided, such term shall not include 
securities of a class of non-voting options, warrants, 
rights, convertible debt or convertible preferred secu- 
rities. 


(d) For the purposes of Sections 13(d) and 13(g), any 
person, in determining the amount of outstanding se- 
curities of a class of equity securities, may rely upon 
information set forth in the issuer’s most recent quar- 
terly or annual report, and any current report sub- 
sequent thereto, filed with the Commission pursuant 
to this Act, unless he knows or has reason to believe 
that the information contained therein is inaccurate. 


(e)(1) Whenever two or more persons are required to 
file a statement containing the information required by 
Schedule 13D or Schedule 13G with respect to the 
same securities, only one statement need be filed, 
provided that: 


(i) Each person on whose behalf the statement is filed 
is individually eligible to use the Schedule on which 
the information is filed; 


(ii) Each person on whose behalf the statement is filed 
is responsible for the timely filing of such statement 
and any amendments thereto, and for the 
completeness and accuracy of the information 
concerning such person contained therein; such 
person is not responsible for the completeness or 
accuracy of the information concerning the other 
persons making the filing, unless such person knows 
or has reason to believe that such information is 
inaccurate; and 


(iii) Such statement identifies all such persons, 
contains the required information with regard to each 
such person, indicates that such statement is filed on 
behalf of all such persons, and includes, as an exhibit, 
their agreement in writing that such a statement is filed 
on behalf of each of them. 


(2) A group’s filing obligation may be satisfied either 
by a single joint filing or by each of the group’s 
members making an individual filing. If the group’s 
members elect to make their own filings, each such 
filing should identify all members of the group but the 





information provided concerning the other persons 
making the filing need only reflect information which 
the filing person knows or has reason to know. 


§240.13d-2 Filing of amendments to Schedules 13D or 
13G. 


(a) Schedule 13d—If any material change occurs in the 
facts set forth in the statement required by Rule 
13d-1(a), (§240.13d-1(a)) including, but not limited to, 
any material increase or decrease in the percentage of 
the class beneficially owned, the person or persons 
who were required to file such statement shall 
promptly file or cause to be filed with the Commission 
and send or cause to be sent to the issuer at its 
principal executive office, by registered or certified 
mail, and to each exchange on which the security is 
traded an amendment disclosing such change. An 
acquisition or disposition of beneficial ownership of 
securities in an amount equal to one percent or more of 
the class of securities shall be deemed “material” for 
purposes of this rule; acquisitions or dispositions of 
less than such amounts may be material, depending 
upon the facts and circumstances. The requirement 
that an amendment be filed with respect to an 
acquisition which materially increases the percentage 
of the class beneficially owned shall not apply if such 
acquisition is exempted by Section 13(d)(6)(B) of the 
Act. Six copies of each such amendment shall be filed 
with the Commission. 


(b) Schedule 13G—Notwithstanding paragraph (a) of 
this rule, and provided that the person or persons filing 
a statement pursuant to Rule 13d-1(b) continue to meet 
the requirements set forth therein, any person who has 
filed a short form statement on Schedule 13G shall 
amend such statement within forty-five days after the 
end of each calendar year to reflect, as of the end of the 
calendar year, any changes in the information reported 
in the previous filing on that Schedule, or if there are 
no changes from the previous filing, a signed 
statement to that effect under cover of Schedule 13G. 
Six copies of such amendment, including all exhibits, 
shall be filed with the Commission and one each sent, 
by registered or certified mail, to the issuer of the 
security at its principal executive office and to the 
principal national securities exchange where the 
security is traded. Once an amendment has been filed 
reflecting beneficial ownership of five percent or less 
of the class of securities, no additional filings are 
required unless the person thereafter becomes the 
beneficial owner of more than five percent of the class 
and is required to file pursuant to Rule 13d-1 
(§240.13d-1). 


Note: For persons filing a short form statement 
pursuant to Rule 13d-1(b), see also Rule 13d-1(b)(2), 
(3) and (4). 


§240.13d-3 Determination of beneficial owner. 


(a) For the purposes of Sections 13(d) and 13(g) of the 
Act a beneficial owner of a security includes any 
person who, directly or indirectly, through any 
contract, arrangement, understanding, relationship, or 
otherwise has or shares: 


(1) Voting power which includes the power to vote, or 
to direct the voting of, such security; and/or, 


(2) Investment power which includes the power to 
dispose, or to direct the disposition of, such security. 


(b) Any person who, directly or indirectly, creates or 
uses a trust, proxy, power of attorney, pooling 
arrangement or any other contract, arrangement, or 
device with the purpose or effect of divesting such 
person of beneficial ownership of a security or 
preventing the vesting of such beneficial ownership as 
part of a plan or scheme to evade the reporting 
requirements of Sections 13(d) or 13(g) of the Act shall 
be deemed for purposes of such sections to be the 
beneficial owner of such security. 


(c) All securities of the same class beneficially owned 
by a person, regardiess of the form which such 
beneficial ownership takes, shall be aggregated in 
calculating the number of shares beneficially owned by 
such person. 


(d) Notwithstanding the provisions of paragraphs (a) 
and (c) of this rule: 


(1)(i) A person shall be deemed to be the beneficial 
owner of a security, subject to the provisions of 
paragraph (b) of this rule, if that person has the right to 
acquire beneficial ownership of such security, as 
defined in Rule 13d-3(a) (§240.13d-3(a)) within sixty 
days, including but not limited to any right to acquire: 
(A) through the exercise of any option, warrant or right; 
(B) through the conversion of a security; (C) pursuant 
to the power to revoke a trust, discretionary account, or 
similar arrangement; or (D) pursuant to the automatic 
termination of a trust, discretionary account or similar 
arrangement; provided, however, any person who 
acquires a security or power specified in paragraphs 
(A), (B) or (C), above, with the purpose or effect of 
changing or influencing the control of the.issuer, or in 
connection with or as a participant in any transaction 
having such purpose or effect, immediately upon such 
acquisition shall be deemed to be the beneficial owner 
of the securities which may be acquired through the 
exercise or conversion of such security or power. Any 
securities not outstanding which are subject to such 
options, warrants, rights or conversion privileges shall 
be deemed to be outstanding for the purpose of 
computing the percentage of outstanding securities of 
the class owned by such person but shall not be 
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deemed to be outstanding for the purpose of 
computing the percentage of the class by any other 
person. 


(ii) Paragraph (i) remains applicable for the purpose of 
determining the obligation to file with respect to the 
underlying security even though the option, warrant, 
right or convertible security is of a class of equity 
security, as defined in Rule 13d-1(c), and may therefore 
give rise to a separate obligation to file. 


(2) A member of a national securities exchange shall 
not be deemed to be a beneficial owner of securities 
held directly or indirectly by it on behalf of another 
person solely because such member is the record 
holder of such securities and, pursuant to the rules of 
such exchange, may direct the vote of such securities, 
without instruction, on other than contested matters or 
matters that may affect substantially the rights or 
privileges of the holders of the securities to be voted, 
but is otherwise precluded by the rules of such 
exchange from voting without instruction. 


(3) A person who in the ordinary course of his 
business is a pledgee of securities under a written 
pledge agreement as to which there has been a default 
shall not be deemed to be the beneficial owner of such 
pledged securities until the pledgee has taken all 
formal steps necessary which are required to declare 
such default and determines that the power to vote or 
to direct the vote or to dispose or to direct the 
disposition of such pledged securities will be 
exercised, provided that: 


(i) The pledge agreement is bona fide, does not grant 
the power to vote or to direct the vote or to dispose or 
to direct the disposition of such pledged securities to 
the pledgee prior to default, and was not entered into 
with the purpose nor with the effect of changing or 
influencing the control of the issuer, nor in connection 
with any transaction having such purpose or effect, 
including any transaction subject to Rule 13d-3(b); and 


(ii) The pledgee 
13d-1(b)(1)(ii). 


is a person specified in Rule 


(4) A person engaged in business as an underwriter of 
securities who acquires securities through his 
participation in good faith in a firm commitment 
underwriting registered under the Securities Act of 
1933 shall not be deemed to be the beneficial owner of 
such securities until the expiration of forty days after 
the date of such acquisition. 


§240.13d-4 Disclaimer of beneficial ownership. 
Any person may expreesly declare in any statement 
filed that the filing of such statement shall not be 


construed as an admission that such person is, for the 
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purposes of Sections 13(d) or 13(g) of the Act, the « 
beneficial owner of any securities covered by the | 
statement. 


§240.13d-5 Acquisition of securities. 


(a) A person who becomes a beneficial owner of 
securities shall be deemed to have acquired such 
securities for purposes of Section 13(d)(1) of the Act, 
whether such acquisition was through purchase or 
otherwise. However, executors or administrators of a 
decedent’s estate generally will be presumed not to 
have acquired beneficial ownership of the securities in 
the decedent’s estate until such time as such executors 
or administrators are qualified under local law to 
perform their duties. 


(b)(1) When two or more persons agree to act together 
for the purpose of acquiring, holding, voting or 
disposing of equity securities of an issuer, the group 
formed thereby shall be deemed to have acquired 
beneficial ownership, for purposes of Sections 13(d) 
and 13(g) of the Act, as of the date of such agreement, 
of all equity securities of that issuer beneficially owned 
by any such persons. 


(2) Notwithstanding the previous paragraph, a group 
shall be deemed not to have acquired any equity 
securities beneficially owned by the other members of 
the group solely by virtue of their concerted actions 
relating to the purchase of equity securities directly 
from an issuer in a transaction not involving a public 
offering, provided that: 


(i) All the members of the group are persons specified 
in Rule 13d-1(b)(1)(ii); 


(ii) The purchase is in the ordinary course of each 
member’s business and not with the purpose nor with 
the effect of changing or influencing control of the 
issuer, nor in connection with or as a participant in any 
transaction having such purpose or effect, including 
any transaction subject to Rule 13d-3(b); 


(iii) There is no agreement among, or between any 
members of the group to act together with respect to 
the issuer or its securities except for the purpose of 
facilitating the specific purchase involved; and 


(iv) The only actions among or between any members 
of the group with respect to the issuer or its securities 
subsequent to the closing date of the non-public 
offering are those which are necessary to conclude 
ministerial matters directly related to the completion of 
the offer or sale of the securities. 





§240.13d-6 Exemption of certain acquisitions. 


The acquisition of securities of an issuer by a person 
who, prior to such acquisition, was a beneficial owner 
of more than five percent of the outstanding securities 
of the same class as those acquired shall be exempt 
from section 13(d) of the Act, provided that: 


(a) The acquisition is made pursuant to preemptive 
subscription rights in an offering made to all holders of 
securities of the class to which the preemptive 
subscription rights pertain; 


(b) Such person does not acquire additional securities 
except through the exercise of his pro rata share of the 
preemptive subscription rights; and 


(c) The acquisition is duly reported, if required, 
pursuant to section 16(a) of the Act and the rules and 
regulations thereunder. 


§240.13d-7 Fees for filing Schedules 13D or 13G. 


The initial Schedule 13D or 13G filed by a person shall 
be accompanied by a fee of $100 payable to the 
Commission, no part of which shall be refunded. No 
fees shall be required with respect to the filing of any 
amended Schedule 13D or 13G; provided, however, that 
once an amendment has been filed reflecting beneficial 
ownership of less than five percent of such class, an 
additional fee of $100 shall be paid with the next filing 
of that person which reflects ownership of more than 
five percent thereof. 


§240.13d-101 Schedule 13D—Information to be in- 
cluded in statements filed pursuant to §240.13d-1(a) 
and amendments thereto filed pursuant to §240.13d- 
2(a). 


SECURITIES AND EXCHANGE COMMISSION 
Washington, D.C. 20549 
SCHEDULE 13D 
Under the Securities Exchange Act of 1934 


(Amendment No.__) 





(Name of Issuer) 





(Name of person(s) filing Statement) 





(Title of class of securities) 





(CUSIP Number) 





(Name, address and telephone number of person 
authorized to receive notices and communications) 





(Date of event which requires filing of this statement) 


If the filing person has previously filed a statement on 
Schedule 13G to report the acquisition which is the 
subject of this statement, and is filing this statement 
because of Rule 13d-1(b)(3) or (4), check the 
following: [__] 


Check the following box if a fee is being paid with this 
statement: [__]. (A fee is not required only if the filing 
person: (1) has a previous statement on file reporting 
beneficial ownership of five percent or more of the 
class of securities described in Item 1; and (2) has filed 
no amendment subsequent thereto reporting beneficial 
ownership of less than five percent of such class. See 
Rule 13d-7.) 


Note: Six copies of this statement, including all 
exhibits, should be filed with the Commission. See 
Rule 13d-1(a) for other parties to whom copies are to be 
sent. 


Instructions. A. The item number and captions of 
the items shall be included but the text of the items is 
to be omitted. The answers to the items shall be so 
prepared as to indicate clearly the coverage of the 
items without referring to the text of the items. Answer 
every item. If an item is inapplicable or the answer is 
in the negative, so state. 


B. Information contained in exhibits to the statement 
may be incorporated by reference in answer or partial 
answer to any item or sub-item of the statement unless 
it would render such answer incomplete, unclear or 
confusing. Matter incorporated by reference shall be 
clearly identified in the reference by page, paragraph, 
caption or otherwise. An express statement that the 
specified matter is incorporated by reference shall be 
made at the particular place in the statement where the 
information is required. 


C. If the statement is filed by a general or limited 
partnership, syndicate, or other group, the information 
called for by Items 2-6, inclusive, shall be given with 
respect to (i) each partner of such general partnership; 
(ii) each partner who is denominated as a general 
partner or who functions as a general partner of such 
limited partnership; (iii) each member of such 
syndicate or group; and (iv) each person controlling 
such partner or member. If the statement is filed by a 
corporation or if a person referred to in (i), (ii), (iii) or 
(iv) of this Instruction is a corporation, the information 
called for by the above mentioned items shall be given 
with respect to (a) each executive officer and director 
of such corporation; (b) each person controlling such 
corporation; and (c) each executive officer and director 
of any corporation or other person ultimately in control 
of such corporation. Executive officer shall mean the 
president, secretary, treasurer, and any vice president 
in charge of a principal business function (such as 
sales, administration or finance) and any other person 
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who performs or has the power to perform similar 
policy making functions for the corporation. 


Item 1. Security and Issuer. 


State the title of the class of equity securities to which 
this statement relates and the name and address of the 
principal executive offices of the issuer of such 
securities. 


Item 2. Identity and Background. 


If the person filing this statement or any person 
enumerated in Instruction C of this statement is a 
corporation, general partnership, limited partnership, 
syndicate or other group of persons, state its name, 
the state or other place of its organization, its principal 
business, the address of its principal business, the 
address of its principal office and the information 
required by (d) and /e) of this Item. If the person filing 
this statement or any person enumerated in Instruction 
C is anatural person, provide the information specified 
in (a) through (f) of this Item with respect to such 
person(s). 


(a) Name; 
(b) Residence or business address; 


(c) Present principal occupation or employment and 
the name, principal business and address of any 
corporation or other organization in which such 
employment is conducted; 


(d) Whether or not, during the last five years, such 
person has been convicted in a criminal proceeding 
(excluding traffic violations or similar misdemeanors) 
and, if so, give the dates, nature of conviction, name 
and location of court, any penalty imposed, or other 
disposition of the case; 


(e) Whether or not, during the last five 
years, such person was a party to a civil 
proceeding of a judicial or administrative body of 
competent jurisdiction and as a result of such 
proceeding was or is subject to a judgment, decree or 
final order enjoining future violations of, or prohibiting 
or mandating activities subject to, federal or state 
securities laws or finding any violation with respect to 
such laws; and, if so, identify and describe such 
proceedings and summarize the terms of such 
judgment, decree or final order; and 


(f) Citizenship. 


Item 3. Source and Amount of Funds or Other 
Consideration. 
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State the source and the amount of funds or other 
consideration used or to be used in making the 
purchases, and if any part of the purchase price is or 
will be represented by funds or other consideration 
borrowed or otherwise obtained for the purpose of 
acquiring, holding, trading or voting the securities, a 
description of the transaction and the names of the 
parties thereto. Where material, such information 
should also be provided with respect to prior 
acquisitions not previously reported pursuant to this 
regulation. If the source of all or any part of the funds 
is a loan made in the ordinary course of business by a 
bank, as defined in Section 3(a)(6) of the Act, the name 
of the bank shall not be made available to the public if 
the person at the time of filing the statement so 
requests in writing and files such request, naming 
such bank, with the Secretary of the Commisison. If 
the securities were acquired other than by purchase, 
describe the method of acquisition. | 


Item 4. Purpose of Transaction. 


State the purpose or purposes of the acquisition of 
securities of the issuer. Describe any plans or 
proposals which the reporting persons may have which 
relate to or would result in: 


(a) The acquisition by any person of additional 
securities of the issuer, or the disposition of securities 
of the issuer; 


(b) An extraordinary corporate transaction, such as a 
merger, reorganization or liquidation, involving the 
issuer or any of its subsidiaries; 


(c) Asale or transfer of a material amount of assets of 
the issuer or of any of its subsidiaries; 


(d) Any change in the present board of directors or 
management of the issuer, including any plans or 
proposals to change the number or term of directors or 
to fill any existing vacancies on the board; 


(e) Any material change in the present capitalization or 
dividend policy of the issuer; 


(f) Any other material change in the issuer’s business 
or corporate structure, including but not limited to, if 
the issuer is a registered closed-end investment 
company, any plans or proposals to make any changes 
in its investment policy for which a vote is required by 
section 13 of the Investment Company Act of 1940; 


(g) Changes in the issuer’s charter, bylaws or 
instruments corresponding thereto or other actions 
which may impede the acquisition of control of the 
issuer by any person; 





(h) Causing a class of securities of the issuer to be 
delisted from a national securities exchange or to 
cease to be authorized to be quoted in an inter-dealer 
quotation system of a registered national securities 
association; 


(i) A class of equity securities of the issuer becoming 
eligible for termination of registration pursuant to 
Section 12(g)(4) of the Act; or 


(j) Any action similar to any of those enumerated 
above. 


Item 5. Interest in Securities of the Issuer. 


(a) State the aggregate number and percentage of the 
class of securities identified pursuant to Item 1 (which 
may be based on the number of securities outstanding 
as contained in the most recently available filing with 
the Commisison by the issuer unless the filing person 
has reason to believe such information is not current) 
beneficially owned (identifying those shares which 
there is a right to acquire) by each person named in 
Item 2. The above mentioned information should also 
be furnished with respect to persons who, together 
with any of the persons named in Item 2, comprise a 
group within the meaning of Section 13(d)(3) of the 
Act; 


(b) For each person named in response to paragraph 
(a), indicate the number of shares as to which there is 
sole power to vote or to direct the vote, shared power to 
vote or to direct the vote, sole power to dispose or to 
direct the disposition. Provide the applicable 
information required by Item 2 with respect to each 
person with whom the power to vote or to direct the 
vote or to dispose or direct the disposition is shared; 


(c) Describe any transactions in the class of securities 
reported on that were effected during the past sixty 
days or since the most recent filing on Schedule 13D 
(§240.13d-101), whichever is less, by the persons 
named in response to paragraph (a). 


Instruction. The description of a transaction required 
by Item 5(c) shall include, but not necessarily be 
limited to: (1) the identity of the person covered by 
Item 5(c) who effected the transaction; (2) the date of 
the transaction; (3) the amount of securities involved; 
(4) the price per share or unit; and (5) where and how 
the transaction was effected. 


(d) If any other person is known to have the right to 
receive or the power to direct the receipt of dividends 
from, or the proceeds from the sale of, such securities, 
a statement to that effect should be included in 
response to this time and, if such interest relates to 
more than five percent of the class, such person should 


be identified. A listing of the shareholders of an 
investment company registered under the Investment 
Company Act of 1940 or the beneficiaries of an 
employee benefit plan, pension fund or endowment 
fund is not required. 


(e) If applicable, state the date on which the reporting 
person ceased to be the beneficial owner of more than 
five percent of the class of securities. 


Instruction. For computations regarding securities 
which represent a right to acquire an underlying 
security, see Rule 13d-3(d)(1) and the note thereto. 


Item 6. Contracts, Arrangements, Understandings or 
Relationships 


With Respect to Securities of the Issuer. 


Describe any contracts, arrangements, understandings 
or relationships (legal or otherwise) among the persons 
named in Item 2 and between such persons and any 
person with respect to any securities of the issuer, 
including but not limited to transfer or voting of any of 
the securities, finder’s fees, joint ventures, loan or 
option arrangements, puts or calls, guarantees of 
profits, division of profits or loss, or the giving or 
withholding of proxies, naming the persons with whom 
such contracts, arrangements, understandings or 
relationships have been entered into. Include such 
information for any of the securities that are pledged or 
otherwise subject to a contingency the occurrence of 
which would give another person voting power or 
investment power over such securities except that 
disclosure of standard default and similar provisions 
contained in loan agreements need not be included. 


Item 7. Material to be Filed as Exhibits. 


The following shall be filed as exhibits: copies of each 
written agreement relating to the filing of joint 
acquisition statements as required by Rule 13d-1(e) 
(§240.13d-1(e)) and copies of all written agreements, 
contracts, arrangements, understandings, plans or 
proposals relating to (1) the borrowing of funds to 
finance the acquisition as disclosed in Item 3; (2) the 
acquisition of issuer control, liquidation, sale of 
assets, merger, or change in business or corporate 
structure or any other matter as disclosed in Item 4; 
and (3) the transfer or voting of the securities, finder’s 
fees, joint ventures, options, puts, calls, guarantees of 
loans, guarantees against loss or of profits, or the 
giving or withholding of any proxy as disclosed in Item 
6. 
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Signature. 


After reasonable inquiry and to the best of my 
knowledge and belief, | certify that the information set 
forth in this statement is true, complete and correct. 





Date 





Signature 





Name/Title 


The original statement shall be signed by each person 
on whose behalf the statement is filed or his authorized 
representative. If the statement is signed on behalf of a 
person by his authorized representative (other than an 
executive officer or general partner of the filing 
person), evidence of the representative’s authority to 
sign on behalf of such person shall be filed with the 
statement, provided, however, that a power of attorney 
for this purpose which is already on file with the 
Commission may be incorporated by reference. The 
name of any title of each person who signs the 
statement shall be typed or printed beneath his 
signature. 


Attention: Intentional misstatments or omissions of 
fact constitute Federal criminal violations (See 18 
U.S.C. 1001). §240.13d-102 Schedule 13G Information 
to be included in statements filed pursuant to 
§240.13d-1(b) and amendments thereto filed pursuant 
to §240.13d-2(b). 


SECURITIES AND EXCHANGE COMMISSION 
Washington, D.C. 20549 


SCHEDULE 13G 
Under the Securities Exchange Act of 1934 


(Amendment No. ) 


Check the following box if a fee is being paid within this 
statement: [C2]. (A fee is not required only if the filing 


person: (1) has a previous statement on file reporting 
beneficial ownership of five percent or more of the 
class of securities described in Item 1; and (2) has filed 
no amendment subsequent thereto reporting beneficial 
ownership of less than five percent of such class. See 
Rule 13d-7.) 


Instruction. A. Statements containing the information 
required by this Schedule shall be filed not later than 
February 14 following the calendar year covered by the 
statement or within the time specified in Rule 
13d-1(b)(2), if applicable. 
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B. Information contained in a form which is required to 
be filed by rules under Section 13(f) [15 USC 78m(f)] for 
the same calendar year as that covered by a statement 
on this Schedule may be incorporated by reference 
in response to any of the items of this Schedule. If 
such information is incorporated by reference in this 
Schedule, copies of the relevant pages of such form 
shall be filed as an exhibit to this Schedule. 


C. The item numbers and captions of the items shall 
be included but the text of the items is to be omitted. 
The answers to the items shall be so prepared. as to 
indicate clearly the coverage of the items without 
referring to the text of the items. Answer every item. If 
an item is inapplicable or the answer is in the negative, 
so state. 


Item 1(a) Name of Issuer: 





Item 1(b) Address of Issuer’s Principal Executive 


Offices: 





Item 2(a) Name of Person Filing: 





Item 2(b) Address of Principal Business Office: 





Item 2(c) Citizenship: 





Item 2(d) Title of Class of Securities: 





Item 2(e) CUSIP Number: 





Item 3. If this statement is filed pursuant to Rules 
13d-1(b), or 13d-2(b), check whether the person filing 
is a: 


(a) [ ] Broker of Dealer registered under Section 15 
of the Act 


(b) [ ] 


(c) [ ] Insurance Company as defined in section 
3(a)(19) of the Act 


(d) [ ] Investment Company registered under section 
8 of the Investment Company Act 


Bank as defined in section 3(a)(6) of the Act 


| 


~ 





(e) [ ] Investment Adviser registered under section 
203 of the Investment Advisers Act of 1940 


(f) [ ] Employee Benefit Plan, Pension Fund which is 
subject to the provisions of the Employee Retirement 
Income Security Act of 1974 or Endowment Fund; see 
§240.13d-1(b)(1)(ii)(F) 


(g) [ ] Parent Holding Company, in accordance with 
§240.13d-1(b)(ii)(G) (Note: See Item 7) 


(h) [ ] Group, in accordance with §240.13d-1 
(b)(1)(ii)(H) 


Item 4. Ownership. 


If the percent of the class owned, as of December 31 of 
the year covered by the statement, or as of the last day 
of any month described in Rule 13d-1(b)(2), if 
applicable, exceeds five percent, provide the following 
information as of that date and identify those shares 
which there is a right to acquire. 


(a) Amount Beneficially Owned: 





Percent of Class: 





(c) Number of shares as to which such person has: 


(i) sole power to vote or to direct the vote 
(ii) shared power to vote or to direct the vote 


(iii) 
of 


sole power to dispose or to direct the disposition 


(iv) shared power to dispose or to direct the 
disposition of 


Instruction: For computations regarding securities 
which represent a right to acquire an underlying 
security see Rule 13d-3(d)(1). 


Item 5. Ownership of Five Percent or Less of a Class. 


If this statement is being filed to report the fact that as 
of the date hereof the reporting person has ceased to 
be the beneficial owner of more than five percent of the 
class of securities, check the following [ J. 


Instruction: Dissolution of a group requires a response 
to this item. 


Item 6. Ownership of More than Five Percent on Behalf 
of Another Person. 


If any other person is known to have the right to receive 
or the power to direct the receipt of dividends from, or 
the proceeds from the sale of, such securities, a 
statement to that effect should be included in response 
to this item and, if such interest relates to more than 
five percent of the class, such person should be 
identified. A listing of the shareholders of an 
investment company registered under the Investment 
Company Act of 1940 or the beneficiaries of employee 
benefit plan, pension fund or endowment fund is not 
required. 


Item 7. Identification and Classification of the 
Subsidiary Which Acquired the Security Being 
Reported on By the Parent Holding Company. 


If a parent holding company has filed this Form, so 
indicate under Item 3(g) and attach an exhibit stating 
the identity and the Item 3 classification of the relevant 
subsidiary, and, if applicable, a separate exhibit 
furnishing the information called for by Rule 
13d-1(b)(1)(ii)(G) with respect to non-qualified 
subsidiaries. 


Item 8. Identification and Classification of Members of 
the Group. 


If a group has filed this Schedule, so indicate under 
Item 3(h) and attach an exhibit stating the identity and 
Item 3 classification of each member of the group. 


Item 9. Notice of Dissolution of Group. 


Notice of dissolution of a group may be furnished as an 
exhibit stating the date of the dissolution and that all 
further filings with respect to transactions in the 
security reported on will be filed, if required, by 
members of the group, in their individual capacity. See 
Item 5. 


Item 10. Certification. 


By signing below | certify that, to the best of my 
knowledge and belief, the securities referred to above 
were acquired in the ordinary course of business and 
were not acquired for the purpose of and do not have 
the effect of changing or influencing the control of the 
issuer of such securities and were not acquired in 
connection with or as a participant in any transaction 
having such purpose or effect. 


Signature. 


After reasonable inquiry and to the best of my 
knowledge and belief, | certify that the information set 
forth in this statement is true, complete and correct. 





Date 
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Signature 





Name/Title 


The original statement shall be signed by each person 
on whose behalf the statement is filed or his authorized 
representative. If the statement is signed on behalf of a 
person by his authorized representative (other than an 
executive officer or general partner of the filing 
person), evidence of the representative’s authority to 
sign on behalf of such person shall be filed with the 
statement, provided, however, that a power of attorney 
for this purpose which is already on file with the 
Commission may be incorporated by reference. The 
name and any title of each person who signs the 
statement shall be typed or printed beneath his 
signature. 


Note: Six copies of this statement, including all 
exhibits, should be filed with the Commission. 


Attention: Intentional misstatements or omissions of 
fact constitute Federal criminal violations (See 18 
U.S.C. 1001). 


[Secs. 3(b), 13(d)(1), 13(d)(2), 13(d)(5), 13(d)(6), 
14(d)(1), 23; 48 Stat. 882, 894, 895, 901; sec. 203(a), 49 
Stat. 704, sec. 8, 49 Stat. 1379; sec. 10, 78 Stat. 88a; 
secs. 2, 3, 82 Stat. 454, 455; secs. 1, 2, 3-5, 84 Stat. 
1497; secs. 3, 18, 89 Stat. 97, 155; 15 U.S.C. 78c(b), 
78m(d)(1), 89m(d)(2), 78m(d)(5), 78m(d)(6), 78n(d)(1), 
78w.] 


Ill. Item 19 of Form S-1, Item 18 of Form S-11, Item 5 
of Form 10, Item 14 of Form 10-K, and Item 5(g) of 
Schedule 14A are amended to read as follows: 


§239.11 Form S-1, registration statement under the 
Securities Act of 1933. 


§239.18 Form S-11, for registration under the 
Securities Act of 1933 of securities of certain real 
estate companies. 


§249.210 Form 10, general form for registration of 
securities pursuant to section 12(b) or (g) of the 
Securities Exchange Act of 1934. 


§249.310 Form 10-K, annual report pursuant to Section 
13 or 15(d) of the Securities Exchange Act of 1934. 


§249.14a-101 Schedule 14A. Information required in 
proxy statement. 


Instructions. 1. The percentages are to be calculated 
on the basis of the amount of outstanding securities, 
excluding securities held by or for the account of the 
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registrant or its subsidiaries, plus securities deemed 
outstanding pursuant to Rule 13d-3(d)(1) under the 
Exchange Act. 


[Secs. 7, 10, 19(a), 48 Stat. 78, 81, 85; secs. 205, 209, 
48 Stat.906, 908; sec. 8, 68 Stat. 685; 15 U.S.C. 77g, 
77j, 77s(a); secs. 12, 13, 14, 15(d), 23, 48 Stat. 892, 
894, 895, 901; sec. 203(a), 49 Stat. 704; secs. 1, 3, 8, 49 
Stat. 1375, 1377, 1379; sec. 202, 68 Stat. 686; secs. 3, 
4,5, 6, 10, 78 Stat. 565-568, 569, 570-574, 88a; secs. 1, 
2, 3, 82, Stat. 454, 455; secs. 1, 2, 3-5, 28(c), 84 Stat. 
1435, 1479; sec. 105(b), 88 Stat. 1503; secs. 8, 9, 10, 
18, 89 Stat. 117, 118, 119, 155; 15 U.S.C. 781, 78m, 78n, 
780(d), 78w.] 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 5926/April 21, 1978 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 14693/April 21, 1978 


FILING AND DISCLOSURE REQUIREMENTS 
RELATING TO BENEFICIAL OWNERSHIP 


Notice of Proposed Amendments to Rule and Schedule 
AGENCY: Securities and Exchange Commisison 
ACTION: Proposed amendments to rule and schedule 


SUMMARY: The Commission is proposing for 
comment the amendment of a rule which would expand 
the classes of persons required to disclose beneficial 
ownership and related information of certain equity 
securities. The persons to be added under the 
proposed amendment are those who own more than 
five percent of a class of certain equity securities and 
who: (a) acquired such ownership prior to December 
22, 1970; (b) acquired not more than two percent of the 
class within a twelve month period; or (c) acquired 
such ownership in certain stock-for-stock exchanges. 
These actions would implement the statutory 
authorization recently granted to the Commission to 
close the gaps which exist in the present scheme for 





requiring disclosure of persons whose _ beneficial 
ownership exceeds five percent of a class of certain 
equity securities. 


DATE: Comments must be received on or before June 
30, 1978. 


ADDRESS: Comments should be submitted in 
triplicate to George A. Fitzsimmons, Secretary, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Comment 
letters should refer to File No. S7-739. All comments 
received will be available for public inspection and 
copying in the Commission’s Public Reference Room, 
1100 L Street, N.W., Washington, D.C. 20549. 


FOR FURTHER INFORMATION CONTACT: John 
Granda, Office of Disclosure Policy and Proceedings, 
Division of Corporation Finance, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549 (202/755-1750). 


SUPPLEMENTARY INFORMATION: The Securities 
and Exchange Commission today announced proposed 
amendments to new Rule 13d-1 and new Schedule 13G 
relating to disclosure by certain persons whose 
beneficial ownership of equity securities described in 
Section 13(d)(1) of the Securities Exchange Act of 1934 
(“Exchange Act”) [15 U.S.C. 78a et seq., as amended 
by Pub. L. No. 94-29 (June 4, 1975) and Pub. L. No. 
95-213 (December 19, 1977)] exceeds five percent. 
These announcements were made at the same time 
that the Commission announced amendments to 
Regulation 13D. Regulation 13D had been scheduled to 
take effect on April 30, 1978. As amended, that 
schedule will take effect thirty days after the 
publication in the Federal Register of a related release 
published today. See Exchange Act Release No. 
34-14684 (43 FR 18484. The amendments are being 
proposed for comment to assist in the development of 
a comprehensive system for disclosure of the 
beneficial ownership of certain public companies. 


1. Background 


Section 13(d) of the Exchange Act requires any person 
who acquires beneficial ownership of more than five 
percent of a class of certain equity securities to file a 
statement with the Commission reporting that 
acquisition and certain other information related to 
such person’s ownership of those securities. Section 
13(d) is not, however, an ownership reporting provision 
of general application. Its legislative history reveals 
that it was intended to provide information to the 
public and the affected issuer about rapid 
accumulations of its equity securities in the hands of 


persons who would than have the potential to change 
or influence control of the issuer.1 


Because Section 13(d) attempts to deal with the more 
limited concern of rapid shifts in control, acquisitions 
unrelated to that purpose were exempted therefrom. 
Thus, persons who acquire not more than two percent 
of aclass of securities within a twelve month period are 
exempted by Section 13(d)(6)(B) from disclosing their 
ownership. Also Section 13(d) is keyed to making an 
“acquisition” of the requisite amount of securities. 
Thus persons who acquired their ownership prior to the 
enactment of the five percent threshold on December 
22, 1970 (P. L. 91-567) also are not subject to Section 
13(d). There also is an exemption from reporting 
acquisitions of securities acquired in a stock-for-stock 
exchange which is registered under the Securities Act 
of 1933 [“Securities Act”] [15 U.S.C. 77a et seq.] 
because Congress apparently believed, at that time, 
that shareholders of the subject issuer would through 
the receipt of the required prospectus, receive all the 
material facts necessary to make an informed decision 
whether to hold their stock or exchange it for the stock 
of the company making the exchange offer. 


In June 1975 Congress enacted Section 12(m) of the 
Exchange Act which directed the Commission to 
conduct a study and investigation of the practice of 
recording the ownership of securities in other than the 
name of the beneficial owner—“street’? and 
“nominee”4 names—to determine whether the practice 
is consistent with, inter alia, the purpose of Section 
13(d). In its Final Report to Congress on December 3, 
1976 (“Street Name Study’), the Commission 
concluded that the practice limits the amount of 





1S. Rep. No. 550, 90th Cong., 1st Sess. 7(1967); H. R. 
Rep. No. 1711, 90th Cong. 2nd Sess. 8(1968) and 
Hearings on S.510 Before the Subcomm. on Securities 
of the Senate Comm. on Banking and Currency, 90th 
Cong., ist Sess. (1967). 


2 Section 13(d)(6)(A). See S. Rep. No. 550, 90th Cong. 
1st Sess. 3 (1967); H. R. Rep. No. 1711, 90th Cong. 2nd 
Sess. 3 (1968). 


3 Nominee name registration refers to arrangements 
used by institutional investors and financial 
intermediaries for the registration of securities held by 
them for their own account or for the account of their 
customers who are the beneficial owners of securities. 


4 Street name registration, a specialized type of 
nominee registration, refers to the practice of a broker 
registering in its name, or in the name of its nominee, 
securities left with it by customers or held by it for its 
own account. 
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information readily available to the public regarding 
beneficial owners of substantial amounts of an issuer’s 
securities and therefore may not provide the disclosure 
contemplated by Congress. In particular, the 
Commission noted the gaps in Section 13(d), 
discussed above, which permit persons whose 
ownership exceeds five percent to avoid reporting such 
ownership. The Commission recommended that a 
comprehensive system for disclosure of ownership 
interests be established and requested legislation to 
require ownership reports from those persons owning 
more than five percent of an issuer’s securities who 
were not then required to report under the Exchange 
Act. 


The Commission’s recommendation was implemented 
with the enactment of Section 13(g) of the Exchange 
Act on December 19, 1977.5 Section 13(g)(1) requires 
any person who is directly or indirectly the beneficial 
owner of more than five percent of a class of equity 
securities specified in Section 13(d)(1) of the Exchange 
Act to send to the issuer and file with the Commission 
a statement setting forth, in such form and at such 
time as the Commission may, by rule, prescribe: such 
person’s identity, residence, citizenship, the number 
and description of the shares in which such person has 
an interest and the nature of such interest. Section 
13(g)(1) taken literally would require disclosure of the 
prescribed information, as well as that which may be 
required pursuant to the Commission’s general 
rulemaking authority thereunder, regardless of whether 
the persons subject thereto are also required to report 
similar ownership information under other sections of 
the Exchange Act. Section 13(g)(5), however, directs 
the Commission to take such steps as are necessary 
and appropriate in the public interest and for the 
protection of investors to achieve centralized reporting 
of the information, to avoid unnecessary duplicative 
reporting, and to minimize the compliance burden on 
persons required to report. Moreover, the legislative 
history is clear that Section 13(g) was intended to 
“supplement the current statutory scheme by providing 
legislative authority for certain additional disclosure 
requirements that in some cases could not be imposed 
administratively." The principal effect of Section 
13(g), therefore, is to provide the authority necessary 
to close the gaps previously described in the 
disclosure requirements under Section 13(d).7 





5 Section 13(g) was added to the Exchange Act by The 
Domestic and Foreign Investment Disclosure Act of 
1977 [the “Act”] [Title Il of Public Law No. 95-213]. The 
Act also amended Section 13(d)(1) and Section 15(d) of 
the Exchange Act and added Section 13(h) to the 
Exchange Act. 


6S. Rep. No. 114, 95th Cong. 1st Sess. 13 (1977). 
7 Id. 
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ll. Synopsis of Proposed Amendments to Rule and 
Schedule 


A. Proposed Amendment to Rule 13d-1 


In order to effectuate the Congressional purpose 
underlying Section 13(g)(1), as described above, the 
Commission is proposing, inter alia, to recaption 
“Regulation 13D”, “Regulation 13D-G” and to add a 
new paragraph (c) to Rule 13d-1 with the existing 
paragraph (c) and the succeeding paragraphs 
redesignated accordingly. Proposed Rule 13d-1(c) 
would require persons who own more than five percent 
of a class of security currently specified in Rule 
13d-1(c), and who are currently not required to file 
under Rule 13d-1(a), to file a statement on Schedule 
13G containing the information applicable to such 
persons. Generally, persons who are not required to 
file under Rule 13d-1(a) but who would be required to 
file a Schedule 13G pursuant to the amendments herein 
proposed are: (1) Those persons who acquired 
beneficial ownership of their securities prior to 
December 22, 1970, and therefore are exempt from Rule 
13d-1(a) because they acquired their ownership prior to 
the date of the enactment of the five percent reporting 
threshold; (2) Those persons who acquired not more 
than two percent of a class of securities within a twelve 
month period, who are exempt from Rule 13d-1(a) by 
Section 13(d)(6)(B); and (3) Those persons who 
acquired securities through a stock-for-stock exchange 
registered under the Securities Act who are exempted 
from Rule 13d-1(a) by Section 13(d)(6)(A). Proposed 
Regulation 13D-G also would require any person 
“otherwise” not required to report pursuant to Section 
13(d), but who is a beneficial owner of more than five 
percent of a specified class of equity securities to 
report on Schedule 13G. 


Proposed Rule 13d-1(c) would subject persons it 
covers to all of the rules in Regulation 13D-G. Thus, the 
determination of whether a person is a beneficial owner 
for the purpose of proposed Rule 13d-1(c) would be 
governed by Rule 13d-3(a). That Rule provides that a 
beneficial owner of a security includes any person who 
has or shares voting power and/or investment power 
with respect to such security. Voting power includes 
“the power to vote, or to direct the voting of such 
security” and investment.power includes “the power to 
dispose, or to direct the disposition of such security.” 
Under Rule 13d-3(d)(1)(i) a person is also deemed to be 
the beneficial owner of securities which he may acquire 
at any time within sixty days, subject to certain 
conditions. In addition, Rule 13d-3(c) provides that all 
securities beneficially owned by a person are to be 
aggregated in determining how many securities such 
persons owns, regardless of the nature of the 
beneficial ownership. 





As indicated above, reporting under Proposed Rule 
13d-1(c) and under proposed Regulation 13D-G is 
directed to obtaining ownership information from 
persons who have the potential to change or influence 
control of the issuer. The Commission believes that, 
while Section 13(g) is a disclosure provision of more 
general application than Section 13(d), the possible 
affect on control is the aspect of beneficial rincarpinceg 
of greatest interest to issuers and investors. 

Accordingly, the traditional economic interest in 
securities, i.e., the right to receive dividends and the 
right to receive proceeds upon sale, have not been 
included as criteria for defining beneficial ownership. 


The legislative history of Section 13(g) also stresses 
“the need to integrate and consolidate, wherever 
possible, the various reporting requirements of the 
Securities Exchange Act into a comprehensive system 
for gathering and disseminating information about 
ownership interests in public (sic) held companies.” 
Thus, Section 13(g)(5) directs the Commission to take 
such steps as it deems necessary or appropriate in the 
public interest: to achieve centralized reporting of 
information regarding ownership; to avoid unneces- 
sarily duplicative reporting by and minimize the 
compliance burden on persons required to report; and 
to tabulate and promptly make available the 
information contained in any report filed thereunder in 
a manner which will, in the view of the Commission, 
maximize the usefulness of the information. 


Adoption of proposed Rule 13d-1(c) as part of 
proposed Regulation 13D-G would in the Commis- 
sion’s view, achieve the system contemplated by 
Congress for the reporting of beneficial ownership of 
the equity securities of public companies. 


Regulation 13D-G should result in a minimum of 
duplication, although some duplication may be 
necessary to accomplish the differing regulatory 
objectives of the various sections of the Exchange Act 
requiring disclosure of ownership information. In order 
to minimize such duplication for persons who are 
required to report under Sections 13(f) and 13(g), such 
persons would be permitted to respond to any of the 





9 “The touchstone of the national disclosure policy in 
this area is the concept of control or potential control.” 
“Final Report of the Securities and Exchange 
Commission on the Practice of Recording the 
Ownership of Securities in the Records of the Issuer in 
Other Than the Name of the Beneficial Owner of Such 
Securities,” 94th Cong., 2nd sess. (Committee Print 
1976), at 50 n. 13. 


10s. Rep. No. 550, 90th Cong. ist Sess. 14 (1967). 


Items of Schedule 13G by incorporating by reference 
information contained in a report which is filed 
pursuant to Section 13(f). 


In light of the objective of obtaining ownership 
information directed to the ability to change or 
influence control, it is not feasible to integrate the 
reports filed pursuant to Section 16(a) into the 
reporting system under proposed Regulation 13D-G. 
Section 16 is a prophylactic provision designed to 
prevent the use of inside information by certain 
insiders to derive windfall profits on purchases and 
sales of the issuer’s securities within a six month 
period. The overriding concern under Section 16 is with 
the economic incidents of ownership. Beneficial 
ownership is therefore defined differently for Section 
16 and for Regulation 13D-G in order to achieve their 
separate purposes. Thus, consolidation of the 
ownership information under the two sets of reports 
would be a matter of mixing two distinct concepts. 
Further difficulty in joining the two reporting systems 
is presented by the fact that Section 16 has a ten 
percent reporting threshold while Sections 13(d) and 
13(g) have a five percent threshold. 


The Commission believes that the compliance burden 
on persons required to file Schedule 13G would be 
minimal, since the information called for is essentially 
the minimum statutory requirement. Moreover, it is to 
be filed annually within forty-five days after the end of 
the calendar year. The expense of consolidating the 
necessary ownership information is also held to a 
minimum since a determination need only be made as 
of the last day of the calendar year. 


Registrants which are required to file periodic reports 
under Section 13 of the Exchange Act must set forth in 
Item 14 of their annual report on Form 10-K and in Item 
5 of their proxy statement the name, address, number 
of shares owned and the percent of the class 
represented by such shares for each person who 
beneficially owns more than five percent of a class of its 
securities. These registrants will be able to more 
accurately reflect such ownership information because 
all persons who own more than five percent of a class 
of an issuer’s equity securities will be required to 
send a copy of his Schedule 13D or Schedule 13G to 
the issuer. Shareholders, interested members of the 
public and government agencies will therefore be able 
to consult the ownership information prepared by the 
registrant and filed in its annual report or proxy 
statement for the purpose of identifying the substantial 
beneficial owners of a particular issuer. If further 
information is necessary with respect to such 
ownership, the statements (Schedules 13D and 13G) 
upon which the issuer based its disclosure may be 
examined in the Commission’s public files. 
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The Commisison will also explore in the coming 
months a computerized retrieval system for key 
ownership information. It is contemplated that the 
system might be indexed both for issuers and 
beneficial owners. Thus, information could be retrieved 
identifying the owners of a particular issuer, as well as 
identifying the Section 13(d)(1) securities which a 
particular person owns. 


B. Proposed Amendment to Schedule 13G 


Because persons who may be filing under proposed 
Rule 13d-(1)(c) may not have a business office, 
provision is proposed to be made in Item 2 of the 
Schedule to permit them to state their residence 
address. 


Persons who are currently eligible to file Schedule 13G 
are required to certify that the securities to which the 
Schedule relates were acquired in the ordinary course 
of business and not with the purpose or with the effect 
of changing or influencing control or as a participant in 
any transaction having such purpose or effect. The 
persons who would be filing Schedule 13G under 
proposed Rule 13d-1(c) would not, however, have to so 
certify because they are not required to satisfy the 
conditions in the certification in order to use the 
Schedule. Accordingly, the introduction to the 
certification item is proposed to be amended to make it 
applicable only to eprsons filing pursuant to Rule 
13d-1(b). 


PROPOSED AMENDMENTS 


(ATTENTION: The text of the following proposed 
amendments uses»«arrows to indicate additions and 
[ ] brackets to indicate deletions.) 


|. 17 CFR Part 240 is proposed to be amended by 
revising Regulation 13D in the following respects: 


[REGULATION 13D] 
>REGULATION 13D-G~< 


§240.13d-1 is proposed to be amended to read as 
follows: 


§240.13d-1 Filing of Schedules 13D and 13G. 


(a) Any person whe, after acquiring directly or 
indirectly the beneficial ownership of any equity 
security of a class which is specified in paragraph 
[(c)}»>(d)is directly or indirectly the beneficial owner 
of more than five percent of such class shall, within ten 
days after such acquisition, send to the issuer of the 
security at its principal executive office, by registered 
or certified mail, and to each exchange where the 
security is traded, and file with the Commisison, a 
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statement containing the information required by 
Schedule 13D [§240.13d-101]. Six copies of the 
statement, including all exhibits, shall be filed with the 
Commission. 


(b)(1) A person who would otherwise be obligated 
under paragraph (a) to file a statement on Schedule 
13D may, in lieu thereof, file with the Commission, 
within forty-five days after the end of the calendar year 
in which such person became so obligated, six copies, 
including all exhibits, of a short form statement on 
Schedule 13G and send one copy each of such 
Schedule to the issuer of the security at its principal 
executive office, by registered or certified mail, and to 
the principal national securities exchange where the 
security is traded, provided that it shall not be 
necessary to file a Scheudle 13G unless the percentage 
of the class of equity security specified in paragraph 
[(c)(d)«beneficially owned as of the end of the 
calendar year is more than five percent, and provided 
further that: 


* 


»(c) Any person who, as of December 31, 1978, or as 
of the end of any calendar year thereafter, is directly or 
indirectly the beneficial owner of more than five 
percent of any euqity security of a class specified in 
paragraph (d) and who is not required to file a 
statement under paragraph (a) by virtue of the 
exemption provided by Section 13(d)(6)(A) or (B) of the 
Act, or because such beneficial ownership was 
acquired prior to December 22, 1970, or because such 
person otherwise is not required to file such statement, 
shall, within 45 days after the end of the calendar year 
in which such person became obligated to report under 
this paragraph, send to the issuer of the security at tis 
principal executive office, by registered or certified 
mail, and file with the Commisison a statement 
containing the information required by Schedule 13G 
(§240.13g-101). Six copies of the statement, including 
all exhibits, shall be filed with the Commission.< 


[c}>(d)~<For the purpose of this rule the term “equity 
security” means any equity security of a class which is 
registered pursuant to Section 12 of the Act, or any 
equity security of a class which is registered pursuant 
to Section 12 of the Act, or any equity security of any 
insurance company which would have been required to 
be so registered except for the exemption contained in 
Section 12(g)(2)(G) of the Act, or any equity security 
issued by a closed-end investment company registered 
under the Investment Company Act of 1940; provided, 
such term shall not include securities of a class of 
non-voting options, warrants, rights, convertible debt 
or convertible preferred securities. 


[d]>(e)<<For the purpose of Sections 13(d) and 13(g), 
any person, in determining the amount of outstanding 





securities of a class of equity securities, may rely upon 
information set forth in the issuer’s most recent 
quarterly or annual report, and any current report 
subsequent thereto, filed with the Commission 
pursuant to this Act, unless he knows or has reason to 
believe that the information contained therein is 
inaccurate. 


[e]>(f)<(1) Whenever two or more persons are 
required to file a statement containing the information 
required by Schedule 13D or Schedule 13G with respect 
to the same securities, only one statement need be 
filed, provided that: 


(i) each person on whose behalf the statement is filed 
is individually eligible to use the Schedule on which 
the information is filed; 


(ii) each person on whose behalf the statement is 
filed is responsible for the timely filing of such 
statement and any amendments thereto, and for the 
completeness and accuracy of the information 
concerning such person contained therein; such 
person is not responsible for the completeness or 
accuracy of the information concerning the other 
persons making the filing, unless such person knows 
or has reason to believe that such information is 
inaccurate; and 


(iii) such statement identifies all such persons, 
contains the required information with regard to each 
such person, indicates that such statement is filed on 
behalf of all such persons, and includes, as an exhibit, 
their agreement in writing that such a statement is filed 
on behalf of each of them. 


* * * 


ll. Item 7 of Schedule 13D (§240.13d-101) is proposed 
to be amended to read as follows: 

Item 7. Material to be Filed as Exhibits. 

The following shall be filed as exhibits: copies of 
written agreements relating to the filing of joint 
acquisition statements as required by Rule 
13d-1[(e) >{f) <«(§240.13d-1[(e) {f)<) and copies of all 
written agreements, contracts, arrangements, under- 
standings, plans or proposals relating to (1) the 
borrowing of funds to finance the acquisition as 
disclosed in Item 3; (2) the acquisition of issuer 
control, liquidation, sale of assets, merger, or change 
in business or corporate structure or any other matter 
as disclosed in Item 4; and (3) the transfer or voting of 
the securities, finder’s fees, joint ventures, options, 
puts, calls, guarantees of loans, guarantees against 
loss or of profit, or the giving or withholding of any 
proxy as disclosed in Item 6. 


* * * 


lll. Schedule 13G is proposed to be amended to read 
as follows: 


§240.13d-102 Schedule 13G Information to be included 
in statements filed pursuant to §240.13d-1(b)»and 
(cand amendments thereto filed pursuant to 
§240.13d-2(b). 


* 


Items 2 and 10 of §240.13d-102 are proposed to be 
amended to read as follows: 


* * * 


2(a) Name of Person Filing: 





2(b) Address or Principal Business Office®or, if 
none, residence :< 





2(c) Citizenship: 





2(d) Title of Class of Securities: 





2(e) CUSIP Number: 





10. Certification. 


>The following certification shall be included if the 
statement is filed pursuant to Rule 13d-(b);<« 


By signing below | certify that, to the best of my 
knowledge and belief, the securities referred to above 
were acquired in the ordinary course of business and 
were not acquired for the purpose of and do not have 
the effect of changing or influencing the control of the 
issuer of such securities and were not acquired in 
connection with or as a participant in any transaction 
having such purposes or effect. 


[Secs. 3(b), 13(g)(1), 13(g)(2), 13(g)(5), 23(a); 48 Stat. 
882, 901; Pub. L. 95-213 (December 29, 1977); sec. 
203(a), 49 Stat. 704; sec. 8, 49 Stat. 1379; secs. 3, 18, 
89 Stat. 97, 155; 15 U.S.C. 78c(b), 78w(a)] 
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Statutory Authority 

The foregoing proposed action is taken pursuant to the 
authority set forth in Sections 3(b), 13(g)(1), 13(g)(2), 
13 (g)(5), and 23 of the Exchange Act. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 5927/April 24, 1978 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 14699/April 24, 1978 


INTERPRETATIONS CONCERNING THE 
APPLICATION OF REGISTRATION REQUIREMENTS 
TO CERTAIN TENDER OFFERS AND THE 
APPLICATION OF TENDER OFFER PROVISIONS TO 
CERTAIN CASH-OPTION MERGERS 


AGENCY: Securities and Exchange Commission 
ACTION: Publication of staff interpretations. 


SUMMARY: The Securities and Exchange Commission 
today authorized the issuance of this release reflecting 
the views of the Division of Corporation Finance with 
respect to two issues arising under the Williams Act: 1) 
whether disclosure by a bidder in certain cash tender 
offers about previous negotiations or agreements for a 
merger with and/or future intentions to merge with the 
subject company involves “gun jumping” and thus 
violates Section 5 of the Securities Act of 1933; and 
2) whether the cash option features of certain statutory 
mergers involve a tender offer by the acquiring com- 
pany. With respect to the first issue, the Division of 
Corporation Finance has withdrawn a position taken in 
a previous letter and has expressed its view in this 
release that disclosure by a bidder in a tender offer re- 
quired by the Williams Act about previous negotiations 
or agreements with the subject company regarding a 
merger or future intentions to merge with the subject 
company does not involve “gun jumping.” With respect 
to the second issue, the Division has expressed the 
view in this release that, while the issue is not free 
from doubt, the Division will not suggest a Williams 
Act filing on Schedule 14D-1 in connection with certain 
Statutory mergers involving a cash option feature. 
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FOR FURTHER INFORMATION CONTACT: John 
Huber, Office of Disclosure Policy and Proceedings, 
Division of Corporate Finance, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549, 202/755-1750. 


SUPPLEMENTARY INFORMATION: This release 
presents the views of the Division of Corporation 
Finance (the “Division”) with respect to two issues 
which concern tender offers and statutory mergers. 
The first relates to the application of certain provisions 
of the Securities Act of 1933 (the “1933 Act”) (17 U.S.C. 
77a et seq.)' and rules promulgated thereunder“ to 





1Section 2(3) of the 1933 Act provides in pertinent part: 


The term “offer to sell,” “offer of sale,” or 
“offer” shall include every attempt or offer 
to dispose of, or solicitation of an offer to 
buy, a security or interest in a security, for 
value. 


Section 5(c) of the 1933 Act provides in pertinent part: 


It should be unlawful for any person .. . to 
offer to sell or offer to buy through the use 
or medium of any prospectus or otherwise 
any security, unless a registration state- 
ment has been filed as to such 
security .... 


It is clear from Sections 2(3) and 5 of the 1933 Act that 
no offer or sale of a security to be registered can be 
made before the filing of a registration statement. The 
issue arising prior to the filing of a registration state- 
ment is determining what constitutes an offer. 


2Rule 135, 17 CFR §230.135, sets forth communica- 
tions to investors which shall not be deemed offerings 
of securities. Rule 145(a)(2), 17 CFR §240.145(a)(2), 
promulgated under the 1933 Act provides in pertinent 
part: 


An “offer,” “offer to sell,” offer for sale or 
“sale” shall be deemed to be involved within 
the meaning of section 2(3) of the Act, so 
far as the security holders of a corpora- 
tion . . . are concerned where, pursuant to 
statutory provisions of the jurisdiction 
under which such corporation... is 
organized, or pursuant to provisions con- 
tained in its certificate of incorporation or 
similar controlling instruments, or other- 
wise there is submitted for the vote or 
consent of such security holders a plan or 
(continued on following page) 





certain disclosures required to be made by bidders in 
cash tender offers. The second concerns the 
application of the tender offer provisions of the 
Securities Exchange Act of 1934 (the “1934 Act”) (15 
U.S.C. 78a et seq., as amended by P.L. No. 94-29 (June 
24, 1975)), commonly known as the Williams Act,” and 





(continued from preceding page) 


agreement for . . . [A] statutory merger of 
consolidation ...in which securities of 
such corporation . . . held by such security 
holders will become or be exchanged for 
securities of any other person, ... ; 

The effect of Rule 145(a) is to require registration for 
the securities to be issued in connection with the 
transaction specified unless an exemption from re- 
gistration is available. See Release No. 33-5316, 37 FR 
23631 (November 7, 1972). 


3The Williams Act Amendments to the 1934 Act 
enacted in 1968. P.L. 90-439, 82 Stat. 454 (July 29, 
1968), and amended in 1970, P.L. 91-567, 84 Stat. 1497 
(December 22, 1970), provided, as among other things, 
for federal regulation of tender offers. Section 14(d) of 
the 1934 Act is applicable to a class of equity securities 
which is registered pursuant to Section 12 of the 1934 
Act or which would have been required to be registered 
pursuant to that Section except for a specific statutory 
exemption for insurance companies or which has been 
issued by closed-end investment company registered 
under the Investment Company Act of 1940. Generally, 
Section 14(d) makes it unlawful for any person (or 
group of persons) to make a tender offer for or request 
or invitation for tenders of such securities which, upon 
consummation, would result in that person being the 
direct or indirect beneficial owner of more than 5 
percent of such class of securities unless at the time 
the tender offer is first published, sent or given to 
security holders that person has filed with the Com- 
mission a statement containing such of the informa- 
tion specified in Section 13(d) of the 1934 Act and such 
additional information as the Commission may by 
rules and regulations prescribe as necessary or 
appropriate in the public interest or for the protection 
of investors. Among other things, Section 14(d) also 
contains regulatory provisions relating to shareholders’ 
withdrawal rights and their pro rata acceptance rights, 
as well as the bidder’s obligation to treat all tendering 
shareholders equally with respect to the consideration 
offered. Section 14(d)(4) requires that any solicitation 
or recommendation to security holders to accept or 
reject the tender offer be made in accordance with rules 
adopted by the Commission. Section 14(e), which is 
applicable to all tender offers and to any solicitation or 
recommendation related thereto, makes it unlawful for 
any person to make any untrue statement of a material 


Rule 14d-1, 17 CFR §240.14d-1 and Schedule 14D-1, 17 
CFR §240.14d-100, promulgated thereunder” to certain 
statutory mergers. 


In order to inform the public of the Division’s views on 
these matters, this release contains a general 
discussion of the issues, describes the fact situations 
involved and with respect to the first issue publishes a 
“no-action” letter recently issued by the Division which 
withdraws a much criticized position taken in a 
previous letter. 


“GUN JUMPING” IN THE CONTEXT OF A 
CASH TENDER OFFER 


The first issue is whether compliance with the Williams 
Act may involve “gun jumping” in violation of the 1933 
Act in the context of a cash tender offer. This issue 
arises in the following fact pattern (“Situation A”): 


The acquiring company and the acquired 
company discuss or agree in principle to a 
merger or enter into a plan of merger. After 
these discussions or after the negotiations 
of the material terms of the agreement of 
merger have been concluded, the acquiring 
company makes a cash tender offer for less 
than all of the equity securities of the 
acquired company. This tender offer may 
either have been the subject of discussions 
between the parties or may constitute a con- 
dition to the merger agreement. The share- 
holder vote on the merger agreement occurs 
subsequent to the tender offer. If the tender 
offer did not result in the purchase by the 
acquiring company of the requisite per- 
centage of the outstanding shares of the ac- 
quired company, the merger agreement 
which is voted upon by the shareholders 
may include a provision for cash election 
rights. Under this provision, shareholders of 
the acquired company may elect to receive 
cash in lieus of the. securities of the 
acquiring company, provided that the total 
number of shares for which cash is paid 
(including those shares acquired pursuant 
to the tender offer) does. not exceed a speci- 





fact or to omit any material fact necessary to make the 
statements made not misleading or to engage in any 
fraudulent, deceptive, or manipulative acts or practices 
in connection with any tender offer or any solicitation 
or recommendation related thereto. 


4Release No. 34-13787, 42 FR 38341 (July 21, 1977). 
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fied percentage of the outstanding shares of 
the acquired company. In the event the cash 
option is exercised with respect to more 
than the specified percentage, cash is paid 
on a pro rata basis. The cash election option 
may be exercised by the shareholders 
during the time between the notice for the 
meeting and the vote on the merger. Share- 
holders who elect to receive cash are typic- 
ally required to submit a Form of Election to 
the acquiring company’s agent. The stock 
certificates accompany the Form of 
Election. As with the proxy on the merger, 
the election to receive cash in lieu of the 
acquiring company’s securities may be 
withdrawn by an electing shareholder until 
shortly before the shareholders’ meeting. If 
the acquiring company is able.to purchase 
the requisite percentage of the outstanding 
shares of the acquired company pursuant to 
the tender offer, the cash election rights 
alternative is normally not included in the 
merger. 


The issue here is whether the acquiring company’s dis- 
closure in its tender offer materials of the negotiations 
with the acquired company and/or the merger agree- 
ment, including the material terms of the statutory 
merger contemplated subsequent to the tender offer, 
constitutes an “offer to sell” the securities of the ac- 
quiring company to be received by the acquired 
company’s shareholders pursuant to the merger within 
the meaning of Section 2(3) of the 1933 Act and Rule 
145(a) promulgated thereunder. A finding that such 
disclosure constitutes an “offer to sell” leads to the 
conclusion that the bidder’s tender offer violates 
Section 5(c) of the 1933 Act if at the time of the tender 
offer a registration statement for the acquiring 
company’s securities to be exchanged in the merger 
has not been filed with the Commission. 


This issue was addressed in a letter to the Bendix 
Corporation (“Bendix”) from the Division (available 
November 30, 1976). That letter concerned a proposed 
merger of Ex-Cell-O Corporation (“Ex-Cell-O”) into 
Bendix. After the agreement in principle was signed 
but before the distribution of proxy statements and the 
vote by shareholders on the merger, Bendix proposed 
to make a tender offer for up to 40% of the outstanding 
shares of Ex-Cell-O common stock at $30 per share. 
The tender offer materials to be delivered to the Ex- 
Cell-O shareholders would contain a brief description 
of the principal terms of the merger,’ including the 





SThe terms of the proposed merger contemplated: the 
conversion of each share of Ex-Cell-O common stock 
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basis of exchange and a statement that after Bendix 
and Ex-Cell-O entered into a definitive merger agree- 
ment proxy statements concerning the merger would 
be distributed to the shareholders of both companies. 
In its letter to Bendix, the Division took the position 
that the Ex-Cell-O shareholders when confronted with 
the Bendix tender offer would be making an investment 
decision to accept either the cash offered in the tender 
offer or to take the Bendix stock later. On this basis, 
the Division was unable to conclude that the tender 
offer did not constitute an “offer to sell” the Bendix 
common stock to be exchanged in the subsequent 
merger within the meaning of Section 2(3) of the 1933 
Act and Rule 145 thereunder. The implication from the 
Bendix letter is that, unless the bidder/acquiring 
company has filed a registration statement at the time 
the cash tender offer commences, the disclosure in the 
cash tender offer of the material terms of the sub- 
sequent merger violates Section 5(c) of the 1933 Act. 


On August 31, 1977, Schedule 14D-1 and the amend- 
ments to Rule 14d-1 implementing the filing and dis- 
closure requirements of that Schedule became 
effective. The various items of Schedule 14D-16 high- 
lighted the disclosure required to be made by a bidder 
with respect to Situation A in a tender offer subject to 
Section 14(d)(1) of the 1934 Act and Rule 14d-1 
thereunder. 


One of the new disclosure requirements is Item 3(b) 
which requires a bidder to describe any contacts, 
negotiations or transactions which have occurred since 
the commencement of the subject company’s third full 
fiscal year preceding the filing date of the Schedule 
between the bidder and the subject company 
concerning: a merger, consolidation or acquisition, a 
tender offer or other acquisition of securities; an 
election of directors; or a sale or other transfer of a 
material amount of assets. This requirement is 
intended to provide security holders with more 





into 3/4 of a share of Bendix common stock; and a 
cash option to the Ex-Cell-O shareholders. The cash 
option would be included in the merger agreement only 
if Bendix acquired less than 40% of the outstanding 
common stock of Ex-Cell-O pursuant to its tender offer 
and would be limited to the acquisition for cash of 40% 
(including those shares acquired in the tender offer) of 
the outstanding common stock of Ex-Cell-O. 


Saithough Schedule 14D-1 retained much of the sub- 
stance of Schedule 13D, 17 CFR §240.13d-100, which 
had previously been required for filing pursuant to 
Section 14(d)(1) of the 1934 Act, certain items were sig- 
nificantly modified and new items were included. See 
Release no. 34-13787, 42 FR 38341 (July 21, 1977). 





s 


meaningful disclosure concerning certain events 
occurring prior to the tender offer which can have a 
material effect on a shareholder’s investment decision 
concerning the tender offer. 


Item 5(a) of Schedule 14D-1 parallels the former 
requirement of Item 4 in Schedule 13D by requiring a 
bidder to describe any plan or proposal it has which 
relates to or would result in an extraordinary corporate 
transaction involving the subject company or any of its 
subsidiaries such as a merger, reorganization, or 
liquidation.” The disclosure required by Item 5(a) of 
Schedule 14D-1 is consistent with and implements the 
legislative history® of the Williams Act. As one com- 
mentator has observed: 


Disclosure of plans and proposals was 
probably the most controversial part of the 
Williams Bill that passed, but it was 
diversely and severely opposed. For 
Congress to reject this nearly unanimous 
criticism, and to depart from a strong tra- 
dition [of nondisclosure], it must have been 
deeply convinced of the importance of 
disclosing plans. 


Thus, Items 3(b) and 5(a) of Schedule 14D-1 recognize 
that a tender offer may not be an isolated event in the 
corporate affairs of the bidder and the subject company 
and that a shareholder should be furnished with a con- 
tinuum of disclosure with respect to certain past con- 
tacts, negotiations or transactions between the bidder 
and the subject company as well as the bidder’s 
present intentions concerning its plans or proposals 
with respect to the subject company after the tender 
offer. 


Additionally, Item 7 of Schedule 14D-1 which 
represents an expansion of a similar requirement in 
Schedule 13D requires the bidder to describe any con- 
tract, arrangement, understanding or relationship 
between the bidder and any person with respect to any 
securities of the subject company. The disclosure 





7The examples contained in Item 5(a) are not intended 
to be exclusive but rather are intended to furnish 
guidance as to the type of extraordinary corporate 
transaction which requires disclosure. /d. at 38345. 


8See generally Hearings on S.510 before the Sub- 
comm. on Securities of the Senate Comm. on Banking 
and Currency, 90th Cong. 1st Sess. 126-50 (1967). 


9Bromberg, The Securities Law of Tender Offers, 15 
N.Y.L.F. 462, 501 (1969) (footnote omitted). 


required by Item 7 includes a description of the 
material terms of any such contract, arrangement, 
understanding or relationship. 


Not only does Rule 14d-1(a) require the information 
contained in Items 3(b), 5(a) and 7 to be filed with the 
Commission in Schedule 14D-1, but Rule 14d-1(c)(4) 
requires these items or a fair and adequate summary 
thereof to be included in the tender offer which is 
published, sent or given to the subject company’s 
security holders. Accordingly, disclosure by a bidder 
of negotiations with the subject company, and/or an 
agreement in principle or plan of merger entered into 
with the subject company is required by Section 
14(d)(1) of the Exchange Act and the rules and 
Schedule 14D-1 promulgated thereunder. Indeed, the 
omission of such disclosure in the Schedule 14D-1 
filed with the Commission or the tender offer materials 
communicated to security holders would constitute a 
violation of the provisions of the Williamns Act. 


The disclosure philosophy of the Williams Act is 
juxtaposed with the “gun jumping” doctrine under the 
1933 Act. That doctrine was designed to prevent an 
issuer from conditioning the market by arousing 
investor interest before a registration statement 
a the securities proposed to be offered has been 
filed. 


In the Division’s view, such a doctrine is inappropriate 
to apply to a cash tender offer subject to Section 14(d) 
in which the bidder is seeking to buy the securities of 
the subject company’s security holders. The bidder’s 
concern is purchasing the subject company’s 
securities for cash, not priming the market for a sub- 
sequent registered offering of securities. Regardless of 
the bidder’s intent, Schedule 14D-1 for compelling 
policy reasons reflected by the Williams Act requires 
such information in order to provide full disclosure to 
investors confronted with an investment decision in 
the context of a tender offer. In the Division’s opinion, 
to apply the “gun jumping” doctrine to Situation A 
would not further the policies underlying the 1933 Act 
and would be inconsistent with the intention of 
Schedule 14D-1 to require disclosure of information 
available to the bidder regarding its previous contacts, 
arrangements or agreements and future plans and 
proposals with respect to the subject company. 1 





10See Diskin v. Lomasney & Co., 452 F 2d 871 (2d Cir. 
1971); SEC v. Commercial Investment & Development 
Corp. 373 F. Supp. 1153 (S.D. Fla. 1974); and SEC v. 
Arvida Corp., 169 F. Supp. 211 (S.D.N.Y. 1958). 


11This position is consistent with a recent judicial 
opinion and the views expressed by the Commission in 
(continued on following page) 
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In light of the above, the Division believes on recon- 
sideration that the position it took in the Bendix letter 
was not necessary for the protection of investors and 
has withdrawn that letter. In the Division’s view, the 
disclosure required by the Williams Act to be made by 
a bidder in a cash tender offer concerning the sub- 
sequent statutory merger in Situation A should not be 
deemed to constitute an “offer to sell” the bidder’s 
securities to be exchanged in such merger and should 
not therefore require the filing of a registration state- 
ment pursuant to the 1933 Act with respect to such 
securities prior to the commencement of such tender 
offer. Such disclosure should be viewed under the 1933 
Act as are other written communications or published 
statements permitted prior to the filing of a registration 
statement. 


The Division's position is, however, limited to the dis- 
closure permitted by Rule 145(b) and to the disclosure 
required to be made by Section 14(d)(1) of the 1934 
Act, Schedule 14D-1 promulgated thereunder and 
Section 14(e) of the 1934 Act. Depending upon the 
circumstances, statements which are not required by 
the Williams Act may constitute and “offer to sell” the 
securities to be exchanged in the subsequent merger 
and, in the absence of a registration statement filed 
with the Commission at the commencement of the 
tender offer, may constitute a violation of Section 5 of 
the 1933 Act. For example, a bidder should not issue 





(continued from preceding page) 


a letter amicus curiae concerning that litigation. 
Humana Inc. v. American Medicorp, Inc. Trans World 
Airlines, Inc. and Hilton International Co., 77 Civ. 4809 
(S.D.N.Y. January 7, 1978) (Transcript of bench 
opinion at 162 et seq.) and Letter to Judge Lasker from 
the Commission, dated January 6, 1978, re: Humana 
Inc. v. American Medicorp, inc., Trans World Airlines, 
Inc. and Hilton International Co. 77 Civ. 4809 (M.E.L.). 


12in the context of reclassifications, mergers, con- 
solidations and transfers of assets, these statements 
are governed by Rule 145(b), 17 CFR §230.145(b), and 
in other situations by Rule 135. Rule 145(b) provides 
that written communications or other published state- 
ments which contain no more than the information 


specified in Rule 145(b) shall not be deemed a 
prospectus for purposes of Section 2(10) of the 1933 
Act and shall not be deemed an “offer for sale” of the 
security involved for purposes of Section 5 of the 1933 
Act. Specifically, statements made with respect to 
Situation A by or on behalf of the acquiring company 
prior to the filing of the Schedule 14D-1 and the time 
the tender offer is first published, sent or given to 
security holders must be limited to the provisions of 
Rule 145(b). 
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press releases or grant interviews to the press which 
discuss a possible merger under circumstances where , 
it appears that the decisions of security holders who “ 
will be voting on the merger may be unduly influenced 
without the benefit of the disclosures in a registration 
statement. 


In order to announce the Division’s position in this 
matter, the Commission authorized the Division to 
issue the following letter: ! 


Near Sire: 
wear sis: 


This is in response to your letter of March 23, 1978 as 
supplemented by telephone conversations with the 
staff and your letter of April 3, 1978. The letter con- 
cerns the applicability of certain provisions of the 
Securities Act of 1933 (the “1933 Act”) to the tender 
offers proposed to be made by Company X (“X”) for the 
common stock of Company Y (“Y”) and for the 
___% Convertible Bonds due 1983 (the “Y Bonds”) of 
Company Z, a wholly-owned subsidiary of Y. Since 
your letter of April 3, 1978, you have advised the staff 
that X no longer contemplates making a tender offer for 
the Y Bonds. 


We understand the material facts, as more fully set 
forth in your letters, to be as follows. On March 2, 
1978, X and Y announced in a joint press release that 
they had agreed in principle to a merger transaction by 
which Y would become a wholly-owned subsidiary of 
X. In the merger, X will issue one share of X Preferred 
Stock having a liquidating value of $ per share 
(the “X Preferred”) for each outstanding share of 
common stoc of Y (“Y Common”). 


The parties are presently negotiating a definitive agree- 
ment of merger (the “Agreement of Merger”) which will 
be subject, among other things, to the approval of both 
boards of directors and to the approval of the share- 
holders of Y. 


X and Y contemplate that the Agreement of Merger will 
contain provisions pursuant to which holders of out- 
standing Y Common may elect to receive at the com- 
pletion of the merger $ cash per share of Y 
Common, in lieu of X Preferred (the “Cash Election 
Rights”). It is proposed that Y shareholders will be 
entitled until shortly before the Y shareholders’ 
meeting to exercise their Cash Election Rights. The 
total number of Y Common for which cash is paid 
pursuant to the tender offer for Y Common, described 





13The text of the letter has been edited to delete 
identifying data and other information not germane to 
the publication of the Division’s position. 





below, and the exercise of Cash Election Rights 
together with any shares of Y Common subject to the 
rights of dissenting shareholders under applicable 
state law shall not exceed 49% of the outstanding 
shares of Y common. 


If the Cash Election Rights are exercised with respect 
to more than 49% of the outstanding shares of Y 
Common (an “Oversubscription”), X’s cash purchases 
of such shares will be made on a pro rata basis. 
Because of adverse tax consequences to Y share- 
holders exercising Cash Election Rights in an Oversub- 
scription, the Agreement of Merger will also provide 
that a Y shareholder may make the exercise of Cash 
Election Rights conditional upon receipt of cash 
payment for all shares held by such shareholder as to 
which Cash Election Rights are exercised rather than 
only part (a “Conditional Election”). 


In the event of an Oversubscription, all Conditional 
Elections will be deemed to be withdrawn and pro- 
ration will be among the shares covered by the 
remaining Cash Election Rights. If the withdrawal of 
Conditional Elections reduces the number of shares as 
to which Cash Election Rights have been exercised un- 
conditionally below the 49% limitation which may be 
acquired for cash, X’s exchange agent, to the extent 
feasible, may accept all, but not less than all, of the Y 
Common from each person making a Conditional 
Election up to such maximum number of shares, by 
selecting by lot from among all persons making such 
Conditional Elections until such number is reached. 


After negotiations on the material terms of the Agree- 
ment of Merger but before the meeting of X share- 
holders for the purpose of voting on the merger, X con- 
templates making a tender offer, either directly or 
through a wholly-owned subsidiary for approximately 
45% of the outstanding shares of Y Common at 
$. per share net to the selling shareholder in cash 
(the “Tender Offer”). If the Tender Offer results in X’s 
acquisition of the number of shares of Y Common 
sought therein, the Cash Election Rights alternative 
will not be included in the merger. If X is unable to 
purchase the number of shares of Y Common sought 
pursuant to the Tender Offer, the Cash Election rights 
alternative might be included in the merger. 


The Schedule 14D-1, 17 CFR §240.14d-100, filed with 
the Commission and the Offer to Purchase published, 
sent or given to X shareholders pursuant to Rule 14d-1, 
17 CFR §240.14d-1, promulgated under Section 
14(d)(1) of the Securities Exchange Act of 1934 (the 
“1934 Act”) would contain disclosure designed to 
permit Y Common shareholders to make an informed 
investment decision regarding X’s tender offer for Y 
Common. The Schedule 14D-1 and the Offer to 
Purchase would include only the information required 
by Schedule 14D-1 and such other material information 


concerning X, Y or the merger which would be 
necessary to permit an informed decision by a share- 
holder to accept or reject the invitation to tender. 


You represent that X’s purpose in making the Tender 
Offer is not to arouse investor interest in the X Pre- 
ferred prior to the filing of a registration statement per- 
taining thereto or to induce Y Common shareholders to 
await the offer and sale of such securities; but rather, 
X’s purpose would be to solicit Y Common 
shareholders to accept the offer of cash pursuant to the 
Tender Offer and not to await the possible offer of X 
Preferred in the future. 


It is your belief that should X make the Tender Offer, Y 
Common shareholders would be faced with the same 
considerations facing any shareholder contemplating a 
tender offer, viz. whether to tender, sell in the market- 
place or await future developments. 


After consideration of the facts presented, as more 
fully set forth in your letters, but without necessarily 
agreeing with all the reasoning contained therein, the 
Division concurs in your view that the proposed Tender 
Offer would not constitute an “offer to sell” X Preferred 
within the meaning of Sections 2(3) and 5 of the 1933 
Act; provided, however, that information disclosed in 
the Schedule 14D-1, the Offer to Purchase and any 
amendments or changes thereto in connection with the 
Tender Offer complies with the disclosure require- 
ments of Sections 14(d) of the 1934 Act, Rule 14d-1 and 
Schedule 14D-1 promulgated thereunder, and Section 
14(e) of the 1934 Act. Consequently, the Division will 
not recommend enforcement action with respect to 
Section 5 of the 1934 Act or Rule 145, 17 CFR §240.145, 
promulgated thereunder in connection with the Tender 
Offer if at the time the Tender Offer is first published, 
sent or given to security holders by X, a registration 
statement has not been filed with the Commission by X 
with respect to the X Preferred. 


Because this position is based upon respresentations 
made to the Division in your letters, it should be noted 
that any different facts or conditions might require a 
different conclusion. Furthermore, this letter only 
expresses the Division’s position on enforcement 
action and does not purport to express any legal con- 
clusion on the questions presented. 


Sincerely, 
TENDER OFFERS IN THE CONTEXT OF 
CERTAIN CASH OPTION MERGERS 
The second issue involves the relationship between 
tender offers and statutory mergers which contain a 
cash option election. The issue arises in the following 


pattern (“Situation B”): 
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The acquiring company and the acquired 
company enter into an agreement of merger 
or a plan of merger which is approved by the 
respective boards of directors and sub- 
mitted to the acquired company’s share- 
holders for a vote. One of the provisions of 
the merger agreement is a cash election 
rights alternative under which a shareholder 
may elect to receive cash in lieu of the 
securities of the acquiring company. This 
alternative is conditioned upon a specified 
percentage of the outstanding securities of 
the acquired company. If the cash option is 
exercised with respect to a greater per- 
centage than that specified, cash is paid on 
a pro rata basis. The cash election option 
may be exercised by the shareholders 
during the time between the notice for the 
meeting and the vote on the merger. As with 
the proxy on the merger, the election to 
receive cash in lieu of the acquiring com- 
pany’s securities may be withdrawn by the 
electing shareholder until shortly before the 
shareholders’ meeting. Shareholders who 
elect to receive cash are typically required to 
submit a Form of Election to the acquiring 
company’s agent. The stock certificates or a 
guarantee of delivery of such certificates ac- 
company the Form of Election. 


The specific issue is whether the cash option feature 
which is provided to a shareholder of the acquired com- 
pany during the time provided for the vote on the 
merger agreement constitutes a tender offer within the 
meaning of Sections 14(d) and 14(e) of the 1934 Act.14 
While the matter is not free from doubt, when a statu- 





144 related issue arises under Rule 10b-13 (17 CFR 
§240.10b-13) under the 1934 Act. In a number of letters 
concerning cash option mergers of the type presented 
in Situation B, the Division of Market Regulation has 
stated: 


This Division is of the view that whether the 
grant of the Cash Election Rights should be 
considered a discrete transaction, separate 
from the [related merger], and therefore a 
tender offer within the contemplation of 
Rule 10b-13, is not free from doubt. 


However, because it has been of the view that the con- 
summation of such cash option mergers does not 
appear to result in the type of abuses at which Rule 
10b-13 is directed, the Division of Market Regulation 
has stated in these letters that it would not recommend 
that the Commission take enforcement action under 
Rule 10b-13 with respect to the consummation of such 
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tory merger contains a cash option feature as 
described in Situation B, the Division will not take the © 
position that a tender offer is involved and will not sug- 
gest that a Williams Act filing on Schedule 14D-1 be 
made. This position is predicated, in part, on the 
Division’s view that the shareholder’s election to re- 
ceive cash or securities of the acquiring company as 
consideration for the shares to be surrendered is part 
of the shareholder’s investment decision whether to 
vote for or against the merger proposal, since the 
election occurs during the same time period that the 
shareholder votes on the merger proposal. It should’ be 
noted that the Division’s position is limited to Situation 
B and to the cash option feature of Situation A to the 
extent it comports with Situation B. The Division has 
expressed no view with respect to the application of 
the Williams Act to cash option statutory mergers con- 
sisting of different facts including those in which the 
timing of the cash election feature varies in any degree 
to that set forth in Situation B. 


By the Commission. 


George A. Fitzsimmons 
Secretary 








SECURITIES EXCHANGE ACT OF 1934 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14692/April 21, 1978 


SEE 


SECURITIES ACT OF 1933 
Release No. 5925/April 21, 1978 








mergers. See, e.g., Letter to Thomas A. Burton, Esq. 
from the Division of Market Regulation, re: National 
Distillers Corporation (January 3, 1978). 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14693/April 21, 1978 


SEE 


SECURITIES ACT OF 1933 
Release No. 5926/April 21, 1978 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14694/April 21, 1978 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY NEW YORK STOCK EXCHANGE, INC. 


File No. SR-NYSE-78-24 


The New York Stock Exchange, Inc. (“NYSE”) sub- 
mitted on April 13, 1978, a proposed rule change under 
Rule 19b-4 which sets forth new NYSE Rule 107. This 
provision would establish the Registered Competitive 
Market-Maker function and stipulate various require- 
ments which a member would have to meet in order to 
qualify and maintain a registration to act in this 
capacity. * 





*In submitting the instant rule filing, NYSE requests 
that the Commission order approval thereof prior to 
May 1, 1978, the effective date of Section 11(a)(1) of 
the Act with respect to transactions on a national 
securities exchange effected by any member of such an 
exchange who was a member on May 1, 1975. To ac- 
complish this, the Commission could accelerate 
approval of SR-NYSE-78-24 upon a finding of good 
cause (and publication of the reason(s) for so finding) 
pursuant to Section 19(b)(2) of the Act. Alternatively, 
the Commission could put the proposed rule change 
into effect summarily in accordance with Section 
19(b)(3)(B) of the Act. That provision permits the Com- 
mission to order effectiveness of an exchange rule 
proposal summarily (subject to summary abrogation of 
the proposed rule change within sixty days of the date of 
filing) if it appears to the Commission that such action 
is necessary for the protection of investors, the 
maintenance of fair and orderly markets, or the safe- 
guarding of securities or funds. Thereafter, the rule 
summarily put into effect is to be refiled and recon- 
sidered by the Commission pursuant to Sections 
19(b)(1) and (2). 


Although the Commission has determined at this point 
to publish notice of SR-NYSE-78-24 pursuant to 


Publication of the submission is expected to be made 
in the Federal Register during the week of April 24, 
1978. In order to assist the Commission to determine 
whether to approve the proposed rule change or 
institute proceedings to determine whether the 
proposed rule change should be disapproved, 
interested persons are invited to submit written data, 
views and arguments concerning the submission 
within 21 days from the date of publication in the 
Federal Register. Persons desiring to make written 
comments should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-NYSE-78-24. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with the 
provisions of 5 U.S.C §552, will be available for in- 
spection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. 


Copies of the filing and of any subsequent amend- 
ments will also be available at the principal office of 
the above-mentioned self-regulatory organization. 


For the Commission, by the Division of Market Re- 
gulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14695/April 21, 1978 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY NEW YORK STOCK EXCHANGE, INC. 


File No. SR-NYSE-78-25 


The New York Stock Exchange, Inc. submitted on April 
13, 1978, a proposed rule change under Rule 19b-4 





Section 19(b)(1) of the Act, that action does not pre- 
clude the Commission’s invoking at a later date either 
statutory alternative to approve, or put summarily into 
effect, SR-NYSE-78-24 on or before May 1, 1978. 
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which would add new Rule 80. This rule pertains to a 
member's registration with the Exchange to act as an 
odd-lot bond dealer and provides for the regulation of 
any member so registered. * 


Publication of the submission is expected to be made 
in the Federal Register during the week of April 24, 
1978. In order to assist the Commission to determine 
whether to approve the proposed rule change or 
institute proceedings to determine whether the 
proposed rule change should be disapproved, 
interested persons are invited to submit written data, 
views and arguments concerning the submission 
within 21 days from the date of publication in the 
Federal Register. Persons desiring to make written 
comments should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-NYSE-78-25. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 





*In submitting the instant rule filing, NYSE requests 
‘that the Commission order approval thereof prior to 
May 1, 1978, the effective date of Section 11(a)(1) of 
the Act with respect to transactions on a national 
securities exchange effected by any member of such an 
exchange who was a member on May 1, 1975. To ac- 
complish this, the Commission could accelerate 
approval of SR-NYSE-78-25 upon a finding of good 
cause (and publication of the reason(s) for so finding) 
pursuant to Section 19(b)(2) of the Act. Alternatively, 
the Commission could put the proposed rule change 
into effect summarily in accordance with Section 
19(b)(3)(B) of the Act. That provision permits the Com- 
mission to order effectiveness of an exchange rule 
proposal summarily (subject to summary abrogation of 
the proposed rule change within sixty days of the date of 
filing) if it appears to the Commission that such action 
is necessary for the protection of investors, the 
maintenance of fair and orderly markets, or the safe- 
guarding of securities or funds. Thereafter, the rule 
summarily put into effect is to be refiled and recon- 
sidered by the Commission pursuant to Sections 
19(b)(1) and (2). 


A!though the Commission has determined at this point 
to publish notice of SR-NYSE-78-24 pursuant to 
Section 19(b)(1) of the Act, that action does not pre- 
clude the Commission’s invoking at a later date either 
Statutory alternative to approve, or put summarily into 
effect, SR-NYSE-78-25 on or before May 1, 1978. 
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Commission and any person, other than those which 
may be withheld from the public in accordance with the 
provisions of 5 U.S.C §552, will be available for in- 
spection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. 


Copies of the filing and of any subsequent amend- 
ments will also be available at the principal office of 
the above-mentioned self-regulatory organization. 


For the Commission, by the Division of Market Re- 
gulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14696/April 21, 1978 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY NEW YORK STOCK EXCHANGE, INC. 


File No. SR-NYSE-78-26 


The New York Stock Exchange, Inc. (‘‘NYSE’’) 
submitted on April 13, 1978, a proposed rule change 
under Rule 19b-4 which amends NYSE Rule 111 to 
permit members to effect transactions on the Ex- 
change in two new categories, namely, registered com- 
petitive market-makers (in stocks) and registered 
odd-lot bond dealers.* 





*In submitting the instant rule filing, NYSE requests 
that the Commission order approval thereof prior to 
May 1, 1978, the effective date of Section 11(a)(1) of 
the Act with respect to transactions on a national 
securities exchange effected by any member of such an 
exchange who was a member on May 1, 1975. To ac- 
complish this, the Commission could accelerate 
approval of SR-NYSE-78-26 upon a finding of good 
cause (and publication of the reason(s) for so finding) 
pursuant to Section 19(b)(2) of the Act. Alternatively, 
the Commission could put the proposed rule change 
into effect summarily in accordance with Section 
19(b)(3)(B) of the Act. That provision permits the Com- 
mission to order effectiveness of an exchange rule 
(continued on following page) 





Publication of the submission is expected to be made 
in the Federal Register during the week of April 24, 
1978. In order to assist the Commission to determine 
whether to approve the proposed rule change or 
institute proceedings to determine whether the 
proposed rule change should be disapproved, 
interested persons are invited to submit written data, 
views and arguments concerning the submission 
within 21 days from the date of publication in the 
Federal Register. Persons desiring to make written 
comments should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-NYSE-78-26. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with the 
provisions of 5 U.S.C §552, will be available for in- 
spection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. 


Copies of the filing and of any subsequent amend- 
ments will also be available at the principal office of 
the above-mentioned self-regulatory organization. 


For the Commission, by the Division of Market Re- 
gulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








(continued from preceding page) 


proposal summarily (subject to summary abrogation of 
the proposed rule change within sixty days of the date of 
filing) if it appears to the Commission that such action 
is necessary for the protection of investors, the 
maintenance of fair and orderly markets, or the safe- 
guarding of securities or funds. Thereafter, the rule 
summarily put into effect is to be refiled and recon- 
sidered by the Commission pursuant to Sections 
19(b)(1) and (2). 


Although the Commission has determined at this point 
to publish notice of SR-NYSE-78-24 pursuant to 
Section 19(b)(1) of the Act, that action does not pre- 
clude the Commission’s invoking at a later date either 
statutory alternative to approve, or put summarily into 
effect, SR-NYSE-78-26 on or before May 1, 1978. 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 14697/April 21, 1978 


An order has been issued granting the application 
submitted by Banner Industries, Inc. to withdraw its 
common stock (par value 10c) from listing and registra- 
tion on the American Stock Exchange, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14698/April 21, 1978 


An order has been issued granting the application sub- 
mitted by the New York Stock Exchange, Inc. to strike 
from listing and registration the common stock (50c 
par value) of Vetco, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14699/April 24, 1978 


SEE 


SECURITIES ACT OF 1933 
Release No. 5927/April 24, 1978 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14700/April 24, 1978 


A notice has been issued giving interested persons 
until May 19 to comment upon or request a hearing on 
the application submitted by Corroon & Black Corpora- 
tion to withdraw its common stock (par value $.25) 
from listing and registration on the American Stock 
Exchange. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 14701/April 24, 1978 


NOTICE OF FILING FOR PROPOSED RULE CHANGE 
BY THE NEW YORK STOCK EXCHANGE, INC. 


File No. SR-NYSE-78-17 


The New York Stock Exchange, Inc. (“NYSE”) sub- 
mitted on March 23, 1978, a proposed rule change 
pursuant to Rule 19b-4 under the Securities Exchange 
Act of 1934 (the “Act”) to make necessary modifica- 
tions to the NYSE’s constitution and rules for the im- 
plementation and operation of an Intermarket Trading 
System linking the participants (and such other 
markets as may in the future agree to participate in the 
ITS) and providing facilities and procedures for (i) dis- 
play of composite quotation information on the floors 
of each of the participating exchanges (at the de- 
signated trading post) so that members of each 
participating exchange will be able to determine readily 
the best bid and offer for a particular multiply-traded 
security available from any participant, (ii) rapid and 
efficient routing of orders and administrative messages 
between and among the participatns, and (iii) 
participation, under certain conditions, by all 


participants in opening transactions in the primary 
market. 


The proposed rule change has been designated by the 
NYSE as (i) amendments to Section 5 of Article Ill and 
Section 9 of Article IX of its constitution; (ii) amend- 
ments to its existing Rules 13, 36, 45, 47, 52, 54, 61, 
92, 93, 94, 95, 96, 104.10(5) and (6), 104A.50, 111, 112, 
115, 115A.20 and 123; and (iii) new Rules 15 and 16. 


Publication of the submission is expected to be made 
in the Federal Register during the week of April 24, 
1978. In order to assist the Commission to determine 
whether to approve the proposed rule change or 
institute proceedings to determine whether the 
proposed rule change should be disapproved, 
interested persons are invited to submit written data, 
views and arguments concerning the submission 
within 30 days from the date of publication in the 
Federal Register. Persons desiring to make written 
comments should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-NYSE-78-17. 





1The Commission has granted a temporary order under 
Section 11A(a)(3) of the Act approving the implementa- 
tion and operation of the ITS and soliciting comment 
thereon. See Securities Exchange Act Release No 14661 
(April 14, 1978). The ITS plan and comments thereon are 
available in File 4-208. 
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Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the Com- 
mission, and of all written communications relating to 
the proposed rule change between the Commission 
and any person, other than those which may be with- 
held from the public in accordance with the provisions 
of 5 U.S.C. §552, will be available for inspection and 
copying at the Commission’s Public Reference Room, 
1100 L Street, N.W., Washington, D.C. Copies of the 
filing and of any subsequent amendments will also be 
available at the principal office of the above-mentioned 
self-regulatory organization. 


For the Commission, by the Division of Market Re- 
gulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14702/April 25, 1978 


Orders have been issued granting the applications sub- 
mitted by the New York Stock Exchange, Inc. to strike 
from listing and registration the specified securities of 
the following companies: Commonwealth Oil Refining 
Company, Inc.—Common Stock ($5.00 par value); 
$1.72 Cumulative Convertible Preferred Stock, Series 
A; and 4% % Convertible Subordinated Debentures due 
7-1-92. Reliable Stores Corporation (name changed to 
RES Investment Corporation)—Common Stock ($2.50 
par value). 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14703/April 25, 1978 


In the Matter of 

CHICAGO BOARD OPTIONS EXCHANGE, 
INCORPORATED 

La Salle at Jackson 

Chicago, Illinois 60603 


(SR-CBOE-78-5) 





ORDER APPROVING PROPOSED RULE CHANGE 


On February 28, 1978, the Chicago Board Options Ex- 
change, Incorporated (“CBOE”) filed with the Com- 
mission, pursuant to Section 19(b)(1) of the Securities 
Exchange Act of 1934, 15 U.S.C. 78(s)(b)(1) (the “Act”) 
and Rule 19b-4 thereunder, copies of a proposed rule 
change which provides a means by which CBOE 
members may lease their Exchange memberships to 
qualified broker-dealers. 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 34-14551, March 
10, 1978) and by publication in the Federal Register (43 
F.R. 11629, March 20, 1978). All written statements 
with respect to the proposed rule change which were 
filed with the Commission and all written communica- 
tions relating to the proposed rule change between the 
Commission and any person were considered and (with 
the exception of those statements or communications 
which may be withheld from the public in accordance 
with the provisions of 5 U.S.C. §552) were made 
available to the public at the Commission’s Public 
Reference Room. 


The Commission finds that the proposed rule change is 
consistent with the requirements of the Act and the 


rules and regulations thereunder applicable to national 
securities exchanges and in particular, the require- 
ments of Section 6 and the rules and regulations 
thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned proposed 
rule change be, and it hereby is, approved. 


For the Commission, by the Division of Market Regula- 
tion pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14704/April 25, 1978 


NOTICE OF FILING AND EFFECTIVENESS OF 
PROPOSED RULE CHANGE BY CHICAGO BOARD 
OPTIONS EXCHANGE, INCORPORATED 


File No. SR-CBOE-78-8 


The Chicago Board Options Exchange, Incorporated 
submitted, on March 31, 1978, a proposed rule change 
under Rule 19b-4 to interpret its Rule on the duty of 
Board Brokers to report unusual market conditions 
(Rule 7.6) to exclude a duty to report unusual activities 
which are apparent only through inspection of trade 
tickets. 


The foregoing rule change has become effective, pur- 
suant to Section 19(b)(3)(A) of the Securities Exchange 
Act of 1934 (the “Act”). At any time within sixty days of 
the filing of such proposed rule change, the Com- 
mission may summarily abrogate such rule change if it 
appears to the Commission that such action is 
necessary or appropriate in the public interest, for the 
protection of investors, or otherwise in furtherance of 
the purposes of the Securities Exchange Act of 1934. 


Publication of the submission is expected to be made 
in the Federal Register during the week of May 1, 1978. 
In order to assist the Commisssion to determine 
whether to summarily abrogate the above change in the 
rules of the CBOE and require that the proposed rule 
change be refiled in accordance with the provisions of 
Section 19(b)(1) of the Act, and reviewed in accordance 
with the provisions of Section 19(b)(2) of the Act, 
interested persons are invited to submit written data, 
views and arguments concerning the submission 
within 20 days from the date of publication in the 
Federal Register. Persons desiring to make written 
comments should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-CBOE-78-8. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the Com- 
mission, and of all written communications relating 
to the proposed rule change between the Commission 
and any person, other than those which may be 
withheld from the public in accordance with the pro- 
visions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 


Reference Room, 1100 L Street, N.W., Washington, 
D.C. 


For the Commission, by the Division of Market Regula- 
tion pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 14705/April 26, 1978 


In the Matter of Applications of the 
PACIFIC STOCK EXCHANGE, INC. 


For Unlisted Trading Privileges in 
Certain Securities 


Securities Exchange Act of 1934 


NOTICE OF APPLICATIONS FOR UNLISTED TRADING 
PRIVILEGES AND OF OPPORTUNITY FOR HEARING 


The Pacific Stock Exchange, Inc. (“PSE”) has filed 
applications with the Securities and Exchange Com- 
mission pursuant to Section 12(f)(1)(C) of the 
Securities Exchange Act of 1934 (the “Act”) and Rule 
12f-1 thereunder for unlisted trading privileges in the 
securities of the companies as set forth below, which 
securities are registered with the Commission 
pursuant to Section 12 of the Act or which would be re- 
quired to be so registered except for the exemption 
from registration provided in subsection (g)(2)(B) or 
(g)(2)(G) of Section 12.1 


United Canso Oil and Gas, Ltd. 
Common Stock, $1.00 par value (Canadian) 
File No. 7-5022 


Canada Southern Petroleum, Ltd. 
Common Stock, $1.00 par value (Canadian) 
File No. 7-5023 


United Canso Oil and Gas, Ltd. and Canada Southern 
Petroleum, Ltd. are currently listed on the PSE and the 
Boston Stock Exchange, Inc. (“BSE”). These com- 
panies have filed applications to withdraw from listing 
and registration on the PSE and BSE, which applica- 
tions are currently pending before the Securities and 
Exchange Commission. 


Upon receipt of a request, on or before May 23, 1978, 
from any interested person, the Commission will 
determine whether the applications with respect to the 
companies named shall be set down for hearing. Any 
such request should include a brief statement as to the 





IThese are not the first applications for unlisted 
trading privileges pursuant to Section 12(f)(1)(C) of the 
Act to be filed with the Commission. The Commission 
currently has pending before it a PSE application for 
unlisted trading privileges pursuant to Section 
12(f)(1)(C) in the common stock of Pacific Resources, 
Inc. (File No. 7-4933). 
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title of the security in which the person is interested, 
the nature of his interest in making the request, andthe « 
position which he proposes to take at the hearing, if 
ordered. In addition, any interested person may submit 
his views or any additional facts bearing on the said 
applications by means of a letter addressed to the 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549 not later than the date 
specified. If no one requests a hearing with respect to 
the particular applications, such applications will be 
determined by order of the Commission on the basis of 
the facts therein and other information contained in the 
official files of the Commission pertaining thereto. 


For the Commission, by the Division of Market Regula- 
tion, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14706/April 26, 1978 


NOTICE OF FILING OF AMENDMENT TO PROPOSED 
RULE CHANGE BY NEW YORK STOCK EXCHANGE, 
INC. 


File No. SR-NYSE-78-24 


The New York Stock Exchange, Inc. (“NYSE”) sub- 
mitted on April 26, 1978, Amendment No. 1 to a prior 
rule filing under Rule 19b-4 which would modify 
proposed NYSE Rule 107, the Registered Competitive 
Market Maker (“RCMM”) rule, in the following principal 
areas: (1) grounds for suspension or cancellation of re- 
gistration; (2) types of transactions which an RCMM 
may effect as broker; (3) participation of an RCMM in 
the opening or reopening of a stock; (4) RCMM’s ob- 
ligations in bidding, offering or transacting in any 
NYSE-listed stock; (5) the circumstances in which an 
RCMM may reach across the market and effect a de- 
stabilizing trade in a security; (6) limitations on an 
RCMM’s dealer participation predicated on prior trans- 
actions as broker during the same trading session, 
maintenance of an options position, and availability of 
capital; (7) handling of DOT orders, and (8) insertion of 
a provision which stipulates that NYSE Rule 107, if 





approved by the Commission, would expire on July 31, 
1979.* 


Publication of the amendment is expected to be made 
in the Federal Register during the week of April 24, 
1978. In order to assist the Commission to determine 
whether to approve the proposed rule change or 
institute proceedings to determine whether the 
proposed rule change should be disapproved, 
interested persons are invited to submit written data, 
views and arguments concerning the submission 
within 21 days from the date of publication in the 
Federal Register. Persons desiring to make written 
comments should file six copies thereof with the 
Secretary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-NYSE-78-24. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the Com- 
mission, and of all written communications relating to 
the proposed rule change between the Commission 
and any person, other than those which may be with- 





*In submitting this amended rule proposal, NYSE re- 
quests that the Commission order approval thereof 
prior to May 1, 1978, the effective date of Section 11(a) 
(1) of the Act with respect to transactions on a national 
securities exchange effected by any member of such an 
exchange who was a member on May 1, 1975. To ac- 
complish this, the Commission could accelerate 
approval of SR-NYSE-78-24 upon a finding of good 
cause (and publication of the reason(s) for so finding) 
pursuant to Section 19(b)(2) of the Act. Alternatively, 
the Commission could put the proposed rule change 
into effect summarily in accordance with Section 
19(b)(3)(B) of the Act. That provision permits the Com- 
mission to order effectiveness of an exchange rule pro- 
posal summarily (subject to summary abrogation of 
the proposed rule change within sixty days of the date 
of filing) if it appears to the Commission that such 
action is necessary for the protection of investors, the 
maintenance of fair and orderly markets, or the safe- 
guarding of securities or funds. Thereafter, the rule 
summarily put into effect is to be refiled and recon- 
sidered by the Commission pursuant to Sections 
19(b)(1) and (2). 


Although the Commission has determined at this point 
to publish notice of SR-NYSE-78-24, as amended, 
pursuant to Section 19(b)(1) of the Act, that action 
does not preclude the Commission’s invoking at a later 
date either statutory alternative to approve, or put sum- 
marily into effect, the amended rule proposal on or 
before May 1, 1978. 


held from the public in accordance with the provisions 
of 5 U.S.C. §552, will be available for inspection and 
copying at the Commission’s Public Reference Room, 
1100 L Street, N.W., Washington, D.C. Copies of the 
filing and of any subsequent amendments will also be 
available at the principal office of the above-mentioned 
self-regulatory organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14707/April 26, 1978 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE AMERICAN STOCK EXCHANGE, INC. 


File No. SR-Amex-78-10 


The American Stock Exchange, Inc. (“Amex”) sub- 
mitted on April 26, 1978, Amendment No. 1 to its pro- 
posed rule change under Rule 19b-4 which would 
create a new category of dealers designated as Re- 
gistered Equity Market Makers (“REMMs’’). The 
proposed rule change is amended in the following 
respects: (1) limitation of market making obligations to 
securities in which a REMM would register; (2) obliga- 
tions to quote or add depth in a registered security at 
the request of a floor broker or floor official; (3) 
stabilization requirements; (4) instances where a 
REMM may reach across the market and effect de- 
stabilizing trades; and (5) insertion of a provision 
stating that the REMM rule (proposed new Amex Rule 
114) if approved by the Commission, would expire on 
July 31, 1979 unless further action is taken by the 
Exchange and the Commission. 





lin submitting this amended rule proposal, Amex 
requests that the Commission order approval thereof 
prior to May 1, 1978, the effective date of Section 
11(a)(1) of the Act with respect to transactions on a 
national securities exchange effected by any member 
of such an exchange who was a member on May 1, 
4975. To accomplish this, the Commission could ac- 


Continued on following page 


SEC DOCKET/907 





Publication of the amendment is expected to be made 
in the Federal Register during the week of April 24, 
1978. In order to assist the Commission to determine 
whether to approve ihe proposed rule change or in- 
stitute proceedings to determine whether the proposed 
rule change should be disapproved, interested persons 
are invited to submit written data, views and arguments 
concerning the submission within 21 days from the 
date of publication in the Federal Register. Persons 
desiring to make written comments should file six 
copies thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-Amex-78-10. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the pro- 
posed rule change which are filed with the Com- 
mission, and of all written communications relating to 
the proposed rule change between the Commission 
and any person, other than those which may be with- 
held from the public in accordance with the provisions 
of 5 U.S.C. §552, will be available for inspection and 
copying at the Commission’s Public Reference Room, 
1100 L Street, N.W., Washington, D.C. Copies of the 
filing and of any subsequent amendments will also be 
available at the principal office of the above-mentioned 
self-regulatory organization. 





Continued from preceding page 


celerate approval of SR-Amex-78-10 upon a finding of 
good cause (and publication of the reason(s) for so 
finding) pursuant to Section 19(b)(2) of the Act. 
Alternatively, the Commission could put the proposed 
rule change into effect summarily in accordance with 
Section 19(b)(3)(B) of the Act. That provision permits 
the Commission to order effectiveness of an exchange 
rule proposal summarily (subject to summary abroga- 
tion of the proposed rule change within sixty days of 
the date of filing) if it appears to the Commission that 
such action is necessary for the protection of in- 
vestors, the maintenance of fair and orderly markets, or 
the safeguarding of securities or funds. Thereafter, the 
rule summarily put into effect is to be refiled and re- 
considered by the Commission pursuant to Sections 
19((b)(1) and (2). 


Although the Commission has determined at this point 
to publish notice of SR-Amex-78-10, as amended, 
pursuant to Section 19(b)(1) of the Act, that action 
does not preclude the Commission’s invoking at a later 
date either statutory alternative to approve, or put sum- 
marily into effect, the amended rule proposal on or 
before May 1, 1978. 
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For the Commission, by the Division of Market f 


4 


Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14708/April 26, 1978 


The Securities and Exchange Commission announced 
pursuant to Section 12(k) of the Securities Exchange 
Act of 1934 (“Exchange Act”) the single ten day 
suspension of exchange and over-the-counter trading 
for the period commencing at 3:15 p.m. (EST) on April 
26, 1978 and terminating at midnight (EST) on May 5, 
1978 of the securities of Mira-Pak, Inc. (“Mira-Pak”), a 
Texas corporation with principal executive offices 
located at 7000 Ardmore, Houston, Texas 77021. 


The Commission initiated the suspension of trading in 
Mira-Pak’s securities because the company has failed 
to file with the Commission at least certified financial 
statements required to be filed as part of its annual 
report on Form 10-K for the fiscal year ended February 
28, 1977, resulting in the lack of adequate and accurate 
public information about the company’s operations 
and financial condition. 


The Commission cautions broker-dealers, share- 
holders and prospective purchasers that they should 
carefully consider the foregoing information along with 
all other currently available information and any 
information subsequently issued by the company. 


Furthermore, brokers and dealers should be alert to the 
fact that, pursuant to Rule 15c2-11 under the Exchange 
Act, at the termination of the trading suspension no 
quotation may be entered unless and until they have 
strictly complied with all of the provisions of said rule. 
If any broker or dealer has any questions as to whether 
or not he has complied with said rule, he should not 
enter any quotation but immediately contact the staff 
of the Division of Enforcement in Washington, D.C. If 
any broker or dealer is uncertain as to what is required 
by Rule 15c2-11, he should refrain from entering quota- 
tions relating to the securities in question until such 
time as he has familiarized himself with said rule and is 
certain that all of its provisions have been met. If any 
broker or dealer enters any quotation which is in 
violation of said rule, the Commission will consider the 
need for prompt enforcement action. 








SECURITIES EXCHANGE ACT OF 1934 
Release No. 14709/April 27, 1978 


Administrative Proceeding File No. 3-5419 
In the Matter of 


IVAC CORPORATION 


APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has issued a 
notice giving interested persons until May 15, 1978 to 
request a hearing on an application by lvac Corporation 
(the “Applicant”) pursuant to Section 12(h) of the 
Securities Exchange Act of 1934, as amended (the 
“1934 Act”), for an order exempting the Applicant from 
the provisions of Sections 13 and 15(d) of the 1934 Act. 


On November 30, 1977, the Applicant became a wholly- 
owned subsidiary of Eli Lilly and Company. As a result 
of the merger, Lilly is the sole stockholder of the 
Applicant. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14710/April 27, 1978 


Administrative Proceeding File No. 3-5402 
In the Matter of 

UNION FIDELITY CORPORATION 

(81-322) 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission has issued 
an order granting the application of Union Fidelity 
Corporation, a Pennsylvania corporation, for an 
exemption from the reporting requirements of Section 
13 and 15(d) of the Securities Exchange Act of 1934. It 
appears to the Commission that the requested 
exemption is not inconsistent with the public interest 
or the protection of investors. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14711/April 27, 1978 


QUOTATIONS FOR REPORTED SECURITIES 
AGENCY: Securities and Exchange Commission. 
ACTION: Postponement of effective date of rule. 


SUMMARY: The Commission has amended its rule 
governing dissemination of quotation information with 
respect to reported securities to postpone the effective 
date of that rule from May 1, 1978 to August 1, 1978. 
The Commission has taken this action to permit the 
self-regulatory organizations to plan for the joint im- 
plementation of the rule in a manner which is designed 
to facilitate the development of a composite quotation 
system—an important element of a national market 
system. 


EFFECTIVE DATE: May 1, 1978. 
FOR FURTHER INFORMATION CONTACT: 


John W. Osborn 

Division of Market Regulation 

Securities and Exchange Commission 
500 North Capitol Street 

Washington, D.C. 20549, (202) 755-8961. 


SUPPLEMENTARY INFORMATION: The Commission 
today announced that it has amended Rule 11Ac1-1 [17 
CFR §240.11Ac1-1] (the “Rule”) under the Securities 
Exchange Act of 1934 (the “Act”) [15 U.S.C. 78a et 
seq., aS amended by Pub. L. No. 94-29 (June 4, 1975)] 
to postpone the effective date of the Rule until August 
1, 1978. The Rule governs dissemination of quotation 
information as to which last sale information is re- 
ported in the consolidated transaction reporting 
system contemplated by Rule 17a-15 under the Act [17 
CFR §240.17a-15] (“reported securities”) and, as 
atagtnt, would have become effective on May 1, 
1978. 


Most of the self-regulatory organizations subject to the 
Rule have requested that the Commission delay the 
effective date of the Rule.2 The requests state that the 





Securities Exchange Act Release No. 14415 (January 
26, 1978), 43 FR 4342. 


2Requests for a delay in the effective date of the Rule 
have been received from the American, Boston, 
Cincinnati, Midwest and New York Stock Exchanges 
and the National Association of Securities Dealers, 
Inc. 
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various self-regulatory organizations which are subject 
to the Rule have been meeting to discuss the feasibility 
of joint implementation of the Rule. The discussions 
contemplated the formation of a Consolidated Quota- 
tion Association, which would make available to 
vendors quotations in eligible securities from each 
participating self-regulatory organization through a 
single data stream. The self-regulatory organizations 
further state that joint implementation would provide 
several forms of cost savings to the industry and to 
vendors of quotation information by removing possible 
redundancies in equipment and personnel. In 
particular, they state that creation of a single, com- 
prehensive quotation data stream would avoid multiple 
data transmission lines from self-regulatory organiza- 
tions to vendors and facilitate the sequencing of 
quotation information. 


In addition, certain exchanges have advised the Com- 
mission that they have encountered technical problems 
in connection with their plans to disseminate quota- 
tions in reported securities through the use of com- 
puter systems which permit market makers on those 
exchanges either to input quotations manually or 
generate updated quotations automatically in response 
to changes in quotations in the primary markets. These 
exchanges have been actively involved in developing 
such systems facilities for over a year and state that 
recently discovered technical problems (which became 
evident during the testing of certain new programs) 
make full compliance with the Rule technically 
impossible on May 1, 1978. 


The Commission has frequently stated its belief that 
the availability of comprehensive quotation informa- 
tion is a fundamental building block of a national 
market system. In its recent Statement on the Develop- 
ment of a National Market System, the Commission 
noted that a composite quotation system should 


(i) lead to increased efforts by brokers to 
make informed order routing decisions from 
among the various competing market 
centers (in order to choose the particular 
market affording, at a particular point in 
time, the most favorable execution 
opportunities to their customers); (ii) foster 
improvements in existing methods of 
routing orders to all market centers; (iii) en- 
hance fair competition among markets; and 
(iv) otherwise advance the objectives of a 
national market system specified by the 
Congress in Section 11A(a) of the Act.3 





3Securities Exchange Act Release No. 14416 (January 
26, 1978) at 28, 43 FR 4358. 
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The Commission has also encouraged the self-regula- 
tory organizations to plan for joint implementation of 
the Rule. In the release announcing the adoption of the 
Rule, the Commission stated its belief that “any 
arrangement among all of the various exchanges and 
associations leading to centralized processing, 
sequencing and validation of quotations would be 
beneficial.”* The Commission continues to believe 
that joint implementation of the Rule would be in the 
public interest and would further the purposes of the 
Act by facilitating the development of an important 
facility of a national market system—a composite 
quotation system. It also appears that the creation of a 
single data stream would result in reduced costs for 
both the self-regulatory organizations and the vendors 
by eliminating the necessity for duplicative facilities, 
data transmission lines and personnel, and by re- 
solving potential timing and sequencing problems. It is 
apparent, however, that joint implementation will not 
be possible by May 1, 1978, and that technical 
problems will delay the ability of certain exchanges to 
comply with the Rule on that date. Accordingly, the 
Commission has determined to amend the Rule by 
postponing its effective date from May 1, 1978, to 
August 1, 1978. The Commission wishes to emphasize 
that this action reflects its understanding that each of 
the self-regulatory organizations has acted, and will 
continue to act, as expeditiously as possible in im- 
plementing the facilities and procedures (including the 
proposed joint data stream) necessary to provide 
quotation information from all market centers in con- 


formity with the Rule so that further delays will not be 
necessary. 


For the reasons stated above and pursuant to the 
Administrative Procedure Act (5 U.S.C. 551 et seq.), 
the Commission finds for good cause that notice and 
public procedure on this amendment to the Rule is 
both impracticable, unnecessary and contrary to the 
public interest and that there is good cause for making 
this amendment to the Rule effective immediately. The 





4securities Exchange Act Release No. 14415 (January 
26, 1978) at 51, 43 FR 4349. 


Sin addition, the Commission notes that, to the extent 
a self-regulatory organization participates in the Inter- 
market Trading System (“ITS”) recently approved by 
the Commission on a temporary basis prior to the 
revised effective date of the Rule, it will be necessary 
for organizations to provide quotation information to 
the other ITS participants in accordance with the terms 
of the ITS Plan approved pursuant to Section 
11A(a)(3)(B) of the Act [15 U.S.C. 78k-I(a)(3)(B)]. See 
Securities Exchange Act Release No. 14661 (April 14, 
1978), 43 FR 14419. 





Commission also finds that adoption of this 
amendment to the Rule does not impose any burdens 
on competition that are not necessary or appropriate in 
furtherance of the purposes of the Act. 


The Securities and Exchange Commission, acting 
pursuant to the Act, and particularly Sections 2, 3, 6, 9, 
10, 11A, 15, 15A, 17, and 23 thereof (15 U.S.C. 78b, 
78c, 78f, 78i, 78), 78k-|, 780, 780-3, 78q, and 78w) 
hereby amends paragraph (e) of Section 240.11Ac1-1 of 
Title 17 of the Code of Federal Regulations to postpone 
until August 1, 1978, the effective date of that section. 
The text of the amendment is as follows: 


Rule 11Ac1-1 under the Act [17 CFR §240.11Ac1-1] is 
amended to read as follows: 


§240.11Ac1-1 Dissemination of quotations for reported 
securities. 


* 


(e) The effective date of this section shall be August 1, 
1978. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


April 27, 1978 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14712/April 27, 1978 


The Securities and Exchange Commission announced 
pursuant to Section 12(k) of the Securities Exchange 
Act of 1934 (“Exchange Act”) the single ten day 
suspension of exchange and over-the-counter trading 
for the period commencing at 2:15 p.m. (EST) on April 
27, 1978 and terminating at midnight (EST) on May 6, 
1978 of the securities of Alternate Energy Systems, 
Inc. (“Alternate”), a Nevada corporation, with principal 
executive offices located at Salt Lake City, Utah. 


The suspension was ordered because of the lack of 
adequate and accurate public information concerning 
the company’s financial condition and operations. The 


company is currently delinquent in its filings with the 
Commission required pursuant to Section 13(a) of the 
Exchange Act and the rules thereunder in that the 
company has failed to file its annual report on Form 
10-K for its fiscal year ending June 30, 1977 and its 
quarterly reports on Form 10-Q for the three month 
periods ending March 31, September 30, and December 
31, 1977. 


The Commission cautions broker-dealers, share- 
holders and prospective purchasers that they should 
carefully consider the foregoing information along with 
all other currently available information and any in- 
formation subsequently issued by the company. 


Furthermore, brokers and dealers should be alert to the 
fact that, pursuant to Rule 15c2-11 under the Exchange 
Act, at the termination of the trading suspension no 
quotation may be entered unless and until they have 
strictly complied with all of the provisions of said rule. 
If any broker or dealer has any questions as to whether 
or not he has complied with said rule, he should not 
enter any quotation but immediately contact the staff 
of the Division of Enforcement in Washington, D.C. If 
any broker or dealer is uncertain as to what is required 
by Rule 15c2-11, he should refrain from entering quota- 
tions relating to the securities in question until such 
time as he has familiarized himself with said rule and is 
certain that all of its provisions have been met. If any 
broker or dealer enters any quotation which is in 
violation of said rule, the Commission will consider the 
need for prompt enforcement action. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 14713/April 27, 1978 


SECURITIES TRANSACTIONS BY MEMBERS OF 
NATIONAL SECURITIES EXCHANGES 


AGENCY: Securities and Exchange Commission. 
ACTION: Temporary rules, and interpretations. 


SUMMARY: Section 11(a) of the Securities Exchange 
Act of 1934 prohibits members of national securities 
exchanges from effecting transactions for certain types 
of accounts. The Commission is announcing the 
adoption of (i) a new temporary rule under Section 
11(a) permitting members to effect exchange trans- 
actions in listed bonds and other forms of indebted- 
ness; (ii) amendments to temporary rules previously 
adopted concerning (a) proprietary trading and (b) 


SEC DOCKET/911 





transactions effected by exchange members through 
other members; and (iii) certain interpretations of the 
Section and the rules thereunder. 


EFFECTIVE DATE: May 1, 1978. Comments should be 
received by June 1, 1978. 


ADDRESSES: Interested persons should submit six 
copies of their views and comments to George A. Fitz- 
simmons, Secretary, Securities and Exchange Com- 
mission, 500 North Capitol Street, Washington, D.C. 
20549, and should refer to File No. S7-613. All sub- 
missions will be made available for public inspection at 
the Commission’s Public Reference Section, Room 
6101, 1100 L Street, N.W., Washington, D.C. 


FOR FURTHER INFORMATION CONTACT: 


Richard A. Steinwurtzel, Esq. 
(202—755-7974) 


or 


Charles M. Horn, Esq. 
(202—755-8747) 

Division of Market Regulation 

Securities and Exchange Commission 

500 North Capitol Street 

Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: 


INTRODUCTION 


Section 11(a)(1) of the Securities Exchange Act of 1934 
(the “Act”)! prohibits, subject to certain exemptions, a 
member of a national securities exchange from 
effecting a transaction on that exchange for its own 
account, the account of an associated person, or an 
account as to which it or its associated person exer- 
cises investment discretion (collectively referred to as 
“covered accounts”). Section 11(a)(1) became effective 
upon its enactment with respect to persons who 
became exchange members after May 1, 1975. 
Pursuant to Section 11(a)(3),< its effectiveness was de- 
layed until May 1, 1978 with respect to transactions ~ 
persons who were exchange members on May 1, 1975. 





145 U.S.C. 78k(a)(1). 
2145 U.S.C. 78k(a)(3). 
3The Commission has rulemaking authority under 
Section 11(a)(2), 15 U.S.C. 78k(a)(2), to extend the pro- 
hibitions of Section 11(a)(1) to (i) members’ trans- 
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On March 14, 1978,4 the Commission announced the 
adoption of several rules and interpretations under 
Section 11(a), including: (i) interpretation of the 
meaning of the term “investment discretion” for 
purposes of the Section 11(a) prohibition; (ii) adoption 
of technical amendments to the “proprietary trading” 
rule (Temporary Rule 11a1-1 (T));5 (iii) adoption of the 
“look-through” rule (Rule 11a1 -2);6 (iv) adoption of the 
“effect versus execute” rule (Rule 11a2-2(T));? and 
(v) discussion of the scope of exemptions under 
Section 11(a)(1) for members’ proprietary transactions. 


In recent weeks, the Commission has_ received 
numerous inquiries with respect to the operation of 
Section 11(a) and the existing final and temporary rules 
thereunder. Particularly in view of the widespread un- 
certainty concerning the meaning and application of 
Section 11(a), and in order to provide further guidance 
by May 1, 1978 for members and others in complying 
with the Section and the Commission’s rules, the Com- 
mission has determined to clarify in this Release 
several matters. In so doing, the Commission is 
adopting amendments to the proprietary trading rule 
and the effect versus execute rule. 


In addition, the Commission has determined to adopt, 
effective May 1, 1978, Temporary Rule 11a1-4(T) under. 
Section 11(a)(1)(H) to exempt from the Section’s pro- 





actions (other than market maker and odd-lot dealer 
transactions) exempted thereunder; (ii) over-the- 
counter transactions (other than market maker trans- 
actions); and (iii) non-members’ exchange transactions 
(other than market maker transactions). The Commis- 
sion’s authority under that Section is complemented by 
Sections 11(b) and 15(c)(5) of the Act, 15 U.S.C. 78k(b) 
and 780(c)(5). In addition, under Section 11(a)(1)(H), 
15 U.S.C. 78k(a)(1)(H), the Commission is authorized 
to exempt from Section 11(a)(1) any transaction of a 
kind which the Commission, by rule, determines is 
consistent with the purposes of Section 11(a)(1), the 
protection of investors, and the maintenance of fair 
and orderly markets. 


4Securities Exchange Act Release No. 14563 (Mar. 14, 
1978) (the “March 1978 Release”), 43 FR 11542 (Mar. 
17, 1978). 


517 CFR 240.11a1-1(T). The proprietary trading rule 
was adopted in Securities Exchange Act Release No. 
12055 (Jan. 27, 1976) (the “January 1976 Release”), 
41 FR 8075 (Feb. 24, 1976). 


6147 CFR 240.11a1-2. 


747 CFR 240.11a2-2(T). 
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hibition exchange transactions by members in bonds 
and other forms of indebtedness. Interested persons 
are invited to submit comments with respect to any of 
the matters raised in this release. 


The remainder of this Release consists of the following 
sections: 


|. EXEMPTIVE RULE FOR BOND TRANSACTIONS 
(TEMPORARY RULE 11a1-4(T)) 


ll. AMENDMENTS TO, AND INTERPRETATIONS 
UNDER, THE PROPRIETARY TRADING RULE (TEM- 
PORARY RULE 11a1-1(T)) 


lll. INTERPRETATIONS UNDER 
THROUGH RULE (RULE 11a1-2) 


THE LOOK- 


IV. AMENDMENT TO, AND INTERPRETATIONS 
UNDER, THE EFFECT VERSUS EXECUTE RULE (TEM- 
PORARY RULE 11a2-2(T)) 


V. APPLICATION OF THE NATURAL PERSON EX- 
EMPTION UNDER SECTION 11(a)(1)(E) TO CERTAIN 
ACCOUNTS 


Vi. RELATIONSHIP OF EXEMPTIONS UNDER SEC- 
TION 11(a) TO ONE ANOTHER 


Vil. STATUTORY BASIS 


1. EXEMPTIVE RULE FOR BOND TRANSACTIONS 
(TEMPORARY RULE 11a1-4(T)) 


As discussed above, Section 11(a)(1) prohibits a 
member of a national securities exchange from 
effecting transactions on such exchange for its own 
account or the account of its associated person. That 
proscription encompasses transactions in any type or 
class of security listed or admitted to trading on the ex- 
change. 


Commentators on the March 1978 Release and the 
Commission’s two prior releases on Section 11(a), the 
January 1976 Release and Securities Exchange Act 
Release No. 13388 (Mar. 18, 1977) (the “March 1977 Re- 
lease”),° requested that the Commission exercise its 
exemptive authority under Section 11(a)(1)(H) to permit 
members to effect transactions for their own accounts 
in bonds listed on an exchange. In support of that re- 
quest, they contended that the over-the-counter market 
is the primary market in listed bonds; that bond trading 
on exchanges is essentially an odd-lot business; and 
that bond transactions on the exchange are over- 





842 FR 16345 (Mar. 29, 1977). 


whelmingly conducted by members on a principal 
basis and therefore Section 11(a)(1) could and probably 
will eliminate the great majority of exchange trans- 
actions in listed bonds. Commentators further urged 
that such principal bond transactions are not subject to 
the member trading advantages identified by the 
Congress as a reason for enacting Section 11(a). Bond 
trading is different in that respect, they suggested, 
because, among other things, bonds are priced on the 
basis of factors, such as the money supply and interest 
rates, which are independent of the influence of ex- 
change market activities. Consequently, they argued, 
fluctuations in bond prices are usually small, and the 
ability of members to avail themselves of time and 
place advantages in bond transactions for their own 
accounts is limited. 


In December 1977, the New York Stock Exchange, Inc. 
(the “NYSE”), requested the Commission to adopt 
rules under Section 11(a)(1)(H) exempting certain 
types of member transactions from the prohibition of 
Section 11(a). Among the rules suggested was a rule 
which would exempt proprietary transactions in listed 
bonds which are effected to facilitate an order of a 
public customer.19 in the March 1978 Release, the 
Commission determined that the NYSE had not pro- 
vided a sufficient rationale for such an exemption. 

Upon further consideration of members’ principal 
transactions in exchange-traded bonds, however, the 
Commission has determined to adopt Temporary Rule 
11a1-4(T) (the “bond trading rule”) under Section 
11(a)(1)(H) of the Act to exempt from Section 11(a)(1) 
all bond transactions on an exchange for the account 
of a member or its associated person. The Commission 
has taken this action in recognition of several factors. 


First, principal bond trading on exchanges provides a 
relatively liquid market for transactions of small size. 
The primary market in listed bonds is over-the-counter 





9Responses of Asiel & Co. (June 14, 1976, June 30, 
1977, and April 14, 1978); Cowen and Company (April 
7, 1978); Lehman Brothers Kuhn Loeb (April 14, 1978); 
Mabon, Nugent & Co. (April 19, 1976, May 10, 1977, 
and April 14, 1978); Merrill Lynch, Pierce, Fenner and 
Smith Incorporated (April 13, 1978); the New York 
Stock Exchange, Inc. (June 25, 1976, undated response 
received July 25, 1977, and April 20, 1978); and the 
Securities Industry Association (July 14, 1977), 
Securities Exchange Commission File No. S7-613 
(hereinafter “File No. S7-613”). 


101 etter from James E. Buck to Andrew M. Klein (Dec. 
23, 1977), File No. S7-613. 


11March 1978 Release, at text following note 80. 
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and is characterized by large-sized transactions among 
financial institutions and bond dealers. Bond 
transactions on exchanges, on the other hand, are 
generally effected as principal on behalf of exchange 
members’ retail customers and often involve trans- 
actions of less than 100 bonds, which normally would 
be the minimum size of an institutional over-the- 
counter transaction. 


The second reason for the Commission’s adoption of 
an exemptive rule for bond trading is its belief that, 
because the primary market for listed bond trading 
currently is in the over-the-counter market, the 
exchange bond markets do not appear to offer to ex- 
change bond traders the special “time and place” 
trading advantages which the Congress identified as a 
basis for Section 11(a).12 Unlike other types of 
securities, the pricing of listed bonds on the ex- 
changes appears to be directly related to the pricing of 
similar forms of indebtedness traded in the over-the- 
counter market. Finally, since the institutional trading 
market in bonds currently is conducted over-the- 
counter, an exemption for exchange bond trading 
would not appear to raise any of the problems of 
institutional exchange membership articulated by the 
Congress when it enacted Section 11(a).13 





12Securities Reform Act of 1975, Report of the House 
Comm. on Interstate and Foreign Commerce, Together 
with Minority Views, to Accompany H.R. 41117 (the 
“House Report”), H.R. Rep. No. 94-123, 94th Cong., 
ist. Sess. 54-57 (1975). 


13House Report, at 55-57; Securities Acts Amend- 
ments of 1975, Report of the Senate Comm. on 
Banking, Housing and Urban Affairs to Accompany 
S.249 (the “Senate Report”), S. Rep. No. 94-75, 94th 
Cong., 1st Sess. 60-69 (1975). In 1964, the Commission 
concluded that floor trading activities in bonds did not 
pose serious problems. The Commission permitted the 
NYSE and the American Stock Exchange, Inc. {the 
“Amex’’), to amend their floor trading plans under Rule 
11a-1, 17 CFR 240.11a-1, to exempt bond trading from 
all of the prohibitions contained in that rule and in the 
plans adopted by the exchanges thereunder. In that 
connection, the Commission concluded that (i) bond 
trading on the NYSE and the Amex comprises a 
minimal part of the business transacted on those ex- 
changes; (ii) the low volume of activity in the exchange 
markets for bonds, coupled with the fact that the 
principal market for bonds exists in the over-the- 
counter market, eliminates the possibilities of harm 
which the Commission had earlier identified as arising 
from floor trading in equity securities; (iii) the floor 
trader in bonds does not have a significant competitive 
advantage over the public and, in fact, must adjust his 
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The bond trading rule covers transactions involving any 4 
bond, debenture, or other form of indebtedness listed 
or admitted to trading on national securities ex- 
changes. 14 Transactions permitted by the rule will 
continue to be governed by applicable exchange rules 
as well as provisions of the Act (other than Section 
11(a)) and rules thereunder. The relief provided by that 
rule extends to transactions for the account of a 
member or its associated person, 5 but not to trans- 
actions effected by a member on behalf of a managed 
institutional account. '? Transactions for managed in- 





own quotations to meet those he receives from off the 
floor; and (iv) because of the limited activity in bonds, 
there is considerable doubt whether the exchanges 
could continue making markets in bonds if the restric- 
tions in Rule 11a-1 and the plans of the exchanges were 
to apply to the activities of members trading bonds on 
the floor. Securities Exchange Act Release No. 7375 
(July 13, 1964). 


14The phrase “other form of indebtedness” would 
include, for example, notes, obligations of the United 
States, foreign government obligations, guaranteed 
loan certificates, equipment trust certificates, and con- 
vertible debt securities. It would not, of course, include 
any equity security other than a convertible debt 
security. See Rule 3a11-1 under the Act, 17 CFR 
240.3a11-1. 


15The Commission continues to believe that, for 


purposes of Section 11(a), there should be no 
difference between transactions for the account of a 
member allowed under Section 11(a)(1) and 
transactions for the account of a person associated 
with that member, provided that those transactions are 
effected in the same manner and are subject to the 
same conditions. March 1978 Release, at text following 
note 56. 


16sSuch transactions may, of course, be effected 
pursuant to an available statutory or rule exemption 
under Section 11(a)(1), such as the effect versus 
execute rule (Rule 11a2-2(T)). In that regard, a member 
(the “initiating member”) entering transactions into the 
NYSE Automated Bond System for execution should 
be regarded as meeting the off-floor transmission re- 
quirement contained in Paragraph (a)(2)(ii) of the effect 
versus execute rule regardless of the location of the 
terminal at which the order is entered. See also March 
1978 Release, note 41. If the order is matched by that 
system with an order on the contra side also entered by 
the initiating member and the transaction is thereafter 
effected under the conditions and limitations built into 
that system, the transaction will nevertheless comply 
with Paragraph (a)(2)(iii) of the effect versus execute 
rule even though the initiating member’s orders were 
so effected as a cross transaction. 





Stitutional accounts are not being exempted since the 
potential fiduciary problems which the Congress 
identified with respect to such accounts would not 
appear to be substantially less significant in debt 
securities than they were perceived to be in the case of 
equity securities. 


The Commission is adopting Rule 11a1-4(T) on a 
temporary basis, effective May 1, 1978, in order to 
avoid any disruption of the exchange bond market on 
and after May 1, 1978. The Commission will consider 
carefully commentators’ views on the bond trading rule 
and may act at any time to modify, or indeed to 
rescind, the rule. The commission may also need to 
revise the rule if exchange bond trading activities 
undergo a substantial change of character or begin to 
exhibit any substantial member trading abuses. 


ll. AMENDMENTS TO, AND INTERPRETATIONS 
UNDER, THE PROPRIETARY TRADING RULE 
(TEMPORARY RULE 11a1-1(T)) 


The proprietary trading rule was adopted under Section 
11(a)(1)(G)17 to implement that provision’s exemption 
for members’ proprietary transactions. Under Section 
11(a)(1)(G), as implemented by the proprietary trading 
rule, a member may effect a transaction for its own 
account if (i) the member derives more than 50% of its 
gross income from certain types of business (the 
“business mix” test), and (ii) the transaction yields 
priority, parity, and precedence in execution to orders 
for the accounts of persons who are not members or 
associated with members of the exchange. Questions 
have been raised concerning (i) the revenues which are 
included within the categories of business enumerated 
in the “business mix” test and (ii) procedures that 
should be implemented by exchanges and _ their 
members concerning the identification of members’ 
orders. 


A. Treatment of Revenues Derived from Transactions 
Exempted under Section 11(a)(1) 


The “business mix” test contained in Subparagraph 
(G)(i) of Section 11(a)(1) is intended to limit the 
Section 11(a)(1)(G) exemption to members which are 
engaged in certain aspects of the securities 
business.'8 Specifically, that test limits the 


availability of the exemption to members which are 
“primarily engaged in the business of underwriting and 
distributing securities issued by other persons, selling 
securities to customers, and acting as broker, or any 
one or more of such activities, and whose gross 
income normally is derived principally from such 
business and related activities” (referred to as “eligible 
income”). 


The determination as to whether revenue derived from a 
particular transaction or series of transactions is 
eligible income turns solely on the Section 
11(a)(1)(G)(i) test itself rather than on whether the 
transaction or series of transactions is exempted under 
Paragraphs (A) through (H) of Section 11(a)(1). For 
example, revenue from an arbitrage transaction exempt 
under Section 11(a)(1)(D) would not necessarily be 
eligible income, since the arbitrage transaction might 
not involve any of the activities enumerated in Section 
114(a)(1)(G)(i). 


The phrase “selling securities to customers” in Section 
11(a)(1)(G)(i) refers to an exchange member’s principal 
transactions with its own customers. While purchasing 
securities from customers should be considered a “re- 
lated” activity, 19 an exchange member’s purchase of 
securities from, or sale to, other broker-dealers is not a 
transaction with the member's own customers,“Y even 
though the broker-dealers with whom the transactions 
are effected may be acting as agent for their 
customers. For example, an exchange specialist would 
derive eligible brokerage income from his book, but 
would derive eligible dealer income only in 
transactions with the specialist’s own non-broker- 








1745 U.S.C. 78k(a)(1)(G). 


18The “business mid test is derived from a com- 
parable provision in Section 3(c)(2) of the Investment 
Company Act of 1940, 15 U.S.C. 80a-3(c)(2). See 
Securities Acts Amendments of 1975, Report of the 


Committee on Conference to Accompany S.249, H.R. 
Rep. 94-229, 94th Cong., 1st Sess. 105 (1975). The 
Commission’s interpretations and actions with respect 
to Section 11(a)(1)(G)(i) should not, however, be 
viewed as implying any necessary interpretation or 
action with respect to that Section of the Investment 
Company Act of 1940. 


19income derived from activities “related” to such 
business would include income from activities which 
are directly incidental to one of the activities enumer- 
ated in Section 11(a)(1)(G)(i). For example, activities 
“related to” the sale of securities to customers or 
brokerage would include clearance and settlement, 
custodial services, and the extension of credit to 
customers. 


20The term “customer” is generally used to refer to 
persons other than registered broker-dealers. See, 
e.g., Rule 15c1-1 under the Act, 17 CFR 240.15c1-1. 
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dealer “customers.”2! Similarly, an upstairs market 
maker would derive’ eligible income _ from 
effecting —— transactions with its own 
customers22 but not from market-making transactions 
with other broker-dealers who are acting as principal or 
as agent for their customers. 


While this result represents what the Commission 
believes to be a proper reading of the language of 
Section 11(a)(1)(G)(i), the “business mix” test in the 
Section 11(a)(1)(G) exemption, as so interpreted, is too 
restrictive. It fails to recognize a number of exchange 
member dealer activities which also have been con- 
sidered part of a “traditional” securities business. 


Accordingly, the Commission is amending Paragraph 
(b) of the proprietary trading rule, pursuant to its 
authority under Section 11(a)(1)(H), to permit members 
to count revenues from market-making, odd-lot dealer, 
and arbitrage and hedge transactions towards the satis- 
faction of the Section 11(a)(1)(G)(i) “business mix” 
test. All of these activities are expressly exempted 
from the prohibitions of Section 11(a)(1), in part 
because the Congress determined that their impact on 
exchange markets was beneficial, or at least not 
deleterious. 


In assessing compliance with the “business mix” test 
under Paragraph (b) of the proprietary trading rule, an 
exchange may rely on a financial report prepared by 
independent accountants in accordance with generally 
accepted accounting principles. Certain classes of 
members, however, are not required to file such reports 
with exchanges under Rule 17a-5,24 and, as a result, 
would not be able to supply such reports to exchanges 
without incurring additional costs. The Commission 
believes that, in the absence of a report of independent 
accountants under Rule 17a-5, an exchange may rely 
on a final report filed under Rule 17a-5(a)(4) unless the 





21NYSE Rule 113, for example, permits NYSE 
specialists to carry accounts for certain types of 
non-institutional customers. New York Stock Ex- 
change Guide (CCH) 42113. 


22investment advisory activities would not, however, 
represent activities “related” to those set forth in 
Section 11(a)(1)(G)(i). March 1978 Release, note 65. 


23Senate Report, at 68. Market-making transactions 
are exempted under Section 11(a)(1)(A), odd-lot dealer 
transactions under Section 11(a)(1)(B), and arbitrage 
and hedge transactions under Section 11(a)(1)(D). 


2447 CFR 240.17a-5. 
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exchange knows or should know that the report is 
inaccurate. 


B. Pre-May 1, 1978 Limit Orders 


Under current practices on the exchanges, limit orders 
left with an exchange specialist or other person 
maintaining a limit order book may be designated as 
not expiring if unfilled at the end of the trading day on 
which they were entered.©° In view of those practices, 
the Commission understands that limit orders entered 
before May 1, 1978 generally will not have been 
marked, for purposes of the proprietary trading rule, to 
indicate whether they must yield to non-members’ 
orders if effected on or after May 1, 1978.27 


In order to avoid undue burdens with:respect to those 
orders, the Commission has adopted, effective May 1, 
1978, a new Paragraph (c) to the proprietary trading 
rule. Tha Paragraph, adopted pursuant to Sections 
11(a)(1)(G) and (H), provides that any limit order which 
was left with a specialist or any other person 
maintaining a limit order book on a national securities 
exchange before May 1, 1978, and not executed before 
that date, shall be deemed, if executed before January 
1, 1979, to be an order for the account of a person who 
is not, and is not associated with, a member. 





25The proprietary trading rule does not define the 
procedures to be followed in the case of new members 
which have not been in business long enough to have 
financial statements for the preceding fiscal year. The 
Commission believes that it would be appropriate for 
exchanges to permit a new member to use the Section 
11(a)(1)(G) exemption if the new member represents to 
the exchange its bona fide intention to conduct a 
business meeting the “business mix” test in Section 
11(a)(1)(G)(i). Thereafter, the exchange should obtain 
unaudited quarterly statements from the member (until 
such time as its audited financial statement for the 
preceding fiscal year is available) and allow the new 
member to use the Section 11(a)(1)(G) exemption only 
if its revenues in each quarter meet the “business mix” 
test. See Nadell-Lodge, Inc. [’76-’77 Transfer Binder] 
Fed. Sec. L. Rep. (CCH) 980,964 (Jan. 3, 1977). 


26sSee, e.g., NYSE Rule 13, New York Stock Exchange 
Guide (CCH) 92013; Amex Rule 131, American Stock 
Exchange Guide (CCH) 99281. 


27Response of the New York Stock Exchange, Inc. 
(April 20, 1978), File No. S7-613. 





C. Identification of Orders 


Subparagraph (G)(ii) of Section 11(a)(1) requires all 
members’ proprietary orders effected thereunder to 
comply with Commission rules assuring that such 
orders yield priority, parity, and precedence in execu- 
tion to orders for the accounts of persons which are not 
members or associated with members of the exchange 
(collectively referred to as “yielding orders”). Para- 
graph (a) of the proprietary trading rule implements 
that provision by requiring (i) that a member's 
proprietary order be identified at all steps in the 
process of effecting the order and (ii) that, notwith- 
standing exchange yielding rules otherwise applicable, 
such order yields to any non-member order at the same 
price regardless of size or the time when entered. 
Members’ yielding orders under the proprietary trading 
rule are not required to yield to other members’ yielding 
orders, or to other members’ or associated persons’ 
proprietary orders otherwise exempt under Section 
11(a)(1). 


The proprietary trading rule sets forth an order 
identification requirement only with respect to yielding 
orders. In order for the yielding requirement of the 
proprietary trading rule to work properly, however, it 
would appear necessary for all members of the trading 
crowd to identify all orders, including those not 
required to yield, as to whether they are (i) 
non-member orders, (ii) members’ or associated 
persons’ yielding orders, or (iii) members’ or 
associated persons’ non-yielding orders. 


ill. INTERPRETATIONS UNDER THE LOOK-THROUGH 
RULE (RULE 11a1-2) 


The look-through rule permits a member to effect a 
transaction for the account of its associated person or 
the public customers of its associated person if, 
assuming such account were carried on the same basis 
by a member, the member itself would have been 
permitted under Section 11(a) and the rules thereunder 
to effect the transaction. The look-through rule is 
based on the principle that there should be no 
difference between transactions for the account of a 
member allowed under Section 11(a)(1) and trans- 





28F or example, if upstairs member firm A transmits an 
order for the account and benefit of its associated 
person or its managed institutional account to floor 
member B pursuant to the effect versus execute rule, it 
would appear necessary for member B to identify the 
class of its order to the trading crowd immediately 
prior to execution in order to facilitate operation of the 
yielding requirement. 


actions for the account of a person associated with 
that member, provided that these transactions are 
effected in the same manner and are subject to the 
same conditions.29 


The look-through rule provides that a member 
proposing to effect a transaction for the account and 
benefit of an associated person in reliance on Section 
11(a)(1)(G) and the proprietary trading rule thereunder 
may do so if the associated person, during its 
preceding fiscal year, met the “business mix” test of 
Paragraph (G)(i). While the associated person’s order 
must yield to public orders to satisfy the conditions of 
Section 11(a)(1)(G)(ii), the member effecting such a 
transaction for its associated person is not itself 
required to satisfy the “business mix” test. 


IV. AMENDMENT TO, AND INTERPRETATIONS 
UNDER, THE EFFECT VERSUS EXECUTE RULE 
(TEMPORARY RULE 11a2-2(T)) 


The effect versus execute rule was adopted by the 
Commission in the March 1978 Release. It provides an 
exemption for all member transactions for covered 
accounts that are referred to other members for 
execution and are executed in accordance with certain 
conditions. The effect versus execute rule was 
designed to put members and non-members on the 
same footing, to the entenh genetipette. in light of the 
purposes of Section 11(a). 





29March 1978 Release, at text following note 56. 


30See March 1978 Release, at text accompanying notes 
24-52. 


Three commentators on the March 1978 Release 
objected to the contractual modification and 
disclosure provisions of the effect versus execute rule 
on the ground that those provisions were inconsistent 
with the purposes of Section 11(a). Responses of the 
American Council of Life Insurance (April 14, 1978) and 
the American Insurance Association (April 13, 1978), 
File No. S7-613. One of those commentators sug- 
gested that compliance with those provisions would 
put exchange members at a competitive disadvantage 
with respect to non-member money managers. 
Response of Sanford C. Bernstein & Co., Inc. (April 13, 
1978), File No. S7-613. But see Report of the House 
Comm. on Interstate and Foreign Commerce, Together 
with Additional Views, to Accompany H.R. 11567, H.R. 
Rep. No. 95-1010, 95th Cong., 2d Sess. 4 (1978); 121 
Cong. Rec. H2431 (daily ed. Apr. 4, 1978) (remarks of 
Congressman Moss). 
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A. Effective Date 


The effect versus execute rule was adopted pursuant to 
the Commission’s rulemaking authority under Sections 
11(a)(1)(H) and 11(a)(2). 1 Pursuant to Section 
11(a)(3), the provisions of Section 11(a)(1) will not 
become effective until May 1, 1978 with respect to 
persons who were exchange members on May 1, 1975. 
Section 11(a)(3), however, also provides that the Com- 
mission is not prohibited from exercising its Section 
11(a)(2) rulemaking authority to adopt regulations prior 
to May 1, 1978 prohibiting or regulating the kinds of 
transactions subject to Section 11(a)(1). Con- 
sequently, the Commission is authorized under 
Sections 11(a)(2) and 11(a)(3) to apply the prohibition 
of Section 11(a)(1) to exchange members who were 
members on May 1, 1975 and otherwise not subject to 
Section 11(a)(1) until May 1, 1978. 


The House of Representatives?2 and the Senate? re- 
cently passed legislation to extend the “grandfather” 
provision of Section 11(a)(3). The effect versus execute 
rule, because it was adopted in part under Section 
11(a)(2), might be construed to become effective on 
May 1, 1978 as to all exchange members, notwith- 
standing any legislative extension of Section 11(a)(3). 
If the delay legislation is enacted into law, however, 
the Commission does not intend the effect versus 
execute rule to be effective with respect to those 
grandfathered members. Accordingly, the Commission 
today is amending the effect versus execute rule by the 
addition of a new Paragraph (f), to eliminate any un- 
certainty as to the Commission’s intention in that 
regard. 


B. Participation of Members’ Floor Employees 


Paragraph (a)(2)(iii) of the effect versus execute rule 
prohibits the initiating member or an associated 
person thereof from participating in the execution in 
the transaction at any time after the order for the trans- 
action has been transmitted. The prohibition would 
thus extend to any order-handling function performed 
by the initiating broker (or one of its associated 





31Under Section 11(a)(2) and other provisions of the 
Act, the Commission has general authority to extend, 
by rule, the Section 11(a) prohibition to non-member, 
exempt, and over-the-counter transactions. See note 3 
supra. 


321.R.11567, 95th Cong., 2d Sess., Section 2(a) 
(1978). 


335 8331, 95th Cong., 2d Sess., Section 19 (1978). 


918/SEC DOCKET 


persons) after the order was transmitted. Accordingly, . 
the Commission wishes to make it clear that the © 
participation prohibition in Paragraph (a)(2)(ii) would — 
not allow a member to transmit a covered account 
order from off the exchange floor to its employee on 
the floor for the purpose of having that employee refer 
the order to an unaffiliated member. That employee is 
an associated person of the member and is prohibited 
from participating in the execution of any transaction 
pursuant to the effect versus execute rule after trans- 
mission of the order by the member from its facilities 
off the exchange floor. That application of the pro- 
hibition on participation helps to ensure that members 
do not retain any special trading advantages not avail- 
able to non-members in connection with effecting 
orders for covered accounts under the effect versus 
execute rule. 


V. APPLICATION OF THE NATURAL PERSON 
EXEMPTION UNDER SECTION 11(a)(1)(E) 
TO CERTAIN ACCOUNTS 


Section 11(a)(1)(E)34 exempts from the prohibition of 
Section 11(a)(1) any transaction for the account of a 
“natural person, the estate of a natural person, or a 
trust (other than an investment company) created by a 
natural person for himself or another natural person.” 
That exemption was discussed in earlier releases. 
The application of that exemption as to certain kinds of 
customer accounts requires clarification. 


One reading of Section 11(a)(1)(E) might lead to the 
conclusion that accounts of two or more natural 
persons are excluded from its coverage, even though 
many such accounts are substantially similar to in- 
dividual natural person accounts. The Commission 
believes that that exemption should be available to 
certain accounts which, in light of the purposes of 
Section 11(a), may be considered “natural person 
accounts,” provided that such accounts are not estab- 
lished for the purpose of avoiding Section 11(a) or the 
rules thereunder; (i) husband and wife joint accounts 
and other joint tenancies where the tenants are related 
by blood or marriage or are members of the same 
household; (ii) accounts of family trusts with one or 
more beneficiaries who are related to the settlor by 
blood or marriage, or who are members of the settlor’s 





3445 U.S.C. 78k(a)(1)E). 


35see January 1976 Release, at text accompanying 
notes 26-27 and note 27; March 1977 Release at text ac- 
companying notes 86-123; March 1978 Release, at text 
following note 67. 





household; and (iii) an individual retirement account 
established by a natural person.36 


An account established by an entity with a separate 
legal existence (e.g., an unincorporated business 
association, a general or limited partnership, a joint 
venture, a professional asssociation, a personal 
holding company, or a corporation) would not qualify 
for the natural person exemption. A personal holding 
company established under the laws of another 
country, however, may be a “natural person” for 
purposes of Section 11(a)(1)(E) if the company is able 
to demonstrate that: (i) it is established under the laws 
of a country which does not recognize or permit the 
equivalent of a common law joint tenancy or trust; (ii) 
the company is established for the benefit of persons 
who are related by blood or marriage, or who are 
members of the same household; and (iii) the company 
is not established for the purpose of avoiding Section 
11(a) or the rules thereunder. 


Vi. RELATIONSHIP OF EXEMPTIONS UNDER 
SECTION 11(a) TO ONE ANOTHER 


Section 11(a)(1) prohibits a member of a national 
securities exchange from effecting a transaction for 
any covered account in the absence of a statutory 
exemption or one created by rule. In many cases, a 
member may be able to effect a transaction pursuant to 
more than one statutory or rule exemption. As the 
Commission observed in the March 1978 Release,?” 
each exemption under Section 11(a), whether provided 
by the Section or by rule, is independent of each other 
exemption under that provision. The number of 
questions, however, received by the Commission’s 
staff with respect to the interaction of exemptions 
under Section 11(a) suggests that further explanation 
of this matter would be appropriate. 

A member effecting a transaction that could fall 
within more than one statutory or rule exemptions is 





36Group retirement accounts, such as group Keogh 
plans and so-called “master IRA” accounts maintained 
by a member or its associated person, would not be 


included within the ambit of the natural 
exemption. 


person 


37March 1978 Release, note 10. 


38The look-through rule, however, does not provide 
any exemption that would not separately be available 
to a member trading for its own account, one which it 
managed, or the account of an unaffiliated public 
customer. 


only required to satisfy the terms of one exemption. 
For example, a member which qualifies for the 
exemption for members’ proprietary transactions under 
Section 11(a)(1)(G) or one of the other statutory ex- 
emptions may properly decide to rely instead upon the 
provisions of the effect versus execute rule to effect a 
proprietary transaction. If the member chooses to rely 
upon the provisions of the effect versus execute rule, it 
need comply only with the conditions of that rule and 
need not comply with the conditions of any other 
available statutory or rule exemption. 


Vil. STATUTORY BASIS 


The Securities and Exchange Commission, acting 
pursuant to the Securities Exchange Act of 1934, and 
particularly Sections 2, 3, 6, 10, 11, 11A, 15, and 23 
thereof (15 U.S.C. 78b, 78c, 78f, 78), 78k, 78k-l, 780, 
and 78w), hereby adopts Temporary Rule 11a1-4(T), 
amendments to Temporary Rule 11a1-1(T), and an 
amendment to Temporary Rule 11a2-2(T). The Com- 
mission has determined that Temporary Rule 
11a1-4(T), the amendments to Temporary Rule 
11a1-1(T), and the amendment to Temporary Rule 
11a2-2(T) are consistent with the purposes of Section 
11(a), the protection of investors, and the maintenance 
of fair and orderly markets. 


With respect to the adoption of Temporary Rule 
11a1-4(T), the Commission believes that failure to 
adopt this rule prior to May 1, 1978 would be likely to 
disrupt exchange trading in bonds and other forms of 
indebtedness without furtherance of the purposes of 
Section 11(a). Such a disruption could interfere with 
the execution of transactions for retail customer orders 
in exchange-listed bonds and other forms of indebted- 
ness.’ In view of the foregoing discussion and the 
May 1, 1978 effective date of Section 11(a), the Com- 
mission finds that notice and public procedures in ac- 
cordance with Section 4(b) of the Administrative Pro- 
cedure Act (“APA”)40 would be impracticable and 
contrary to the public interest. Accordingly, the Com- 
mission finds, pursuant to 5 U.S.C. 553(b)(B), that 
good cause exists to adopt Temporary Rule 11a1-4(T) 
without notice and public procedures in connection 
therewith. For the same reasons, the Commission 
finds good cause to make Temporary Rule 11a1-4(T) 
effective less than 30 days after its adoption, in ac- 
cordance with Section 4(d) of the APA.41 In addition, 





39See, e. g., NYSE Rule 396, New York Stock Exchange 
Guide (CCH) 92396. 


405 U.S.C. 553(b). 
415 U.S.C. 553(d). 
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publication of notice is not required because 
Temporary Rule 11a1-4(T) grants an exemption under 
Section 11(a).4 


With respect to the amendments to Temporary Rule 
11a1-1(T), the Commission believes that the 
amendment should eliminate unjustifiable distinctions 
between classes of securities transactions, will avoid 
anticompetitive discrimination in various aspects of 
the securities business, and will avoid unnecessary 
disruptions of exchange markets. In view of the May 1, 
1978 effective date of Section 11(a), the Commission 
finds that notice and public procedures in accordance 
with Section 4(b) of the APA would be impracticable 
and contrary to the public interest and that good cause 
exists to adopt the amendments to Temporary Rule 
11a1-1(T) without notice and public procedure in con- 
nection therewith. In addition, the Commission finds 
good cause to make the amendments to Temporary 
Rule 11a1-1(T) effective less than 30 days after its 
adoption in accordance with Section 4(d) of the APA, 

in view of the foregoing and the fact that the amend- 
ment broadens an existing exemption under Section 
11(a). 


With respect to the amendment to Temporary Rule 
11a2-2(T), the Commission finds that the amendment 
is interpretive in nature, and that notice and public 
procedure under Section 4 of the APA are un- 
necessary in connection therewith, and that 30 days’ 
notice of its effective date is likewise unnecessary. 


The Commission finds that the rule and rule amend- 
ments being adopted today will not impose any 
burdens on competition that are not necessary or ap- 
propriate in furtherance of the purposes of the Act. The 
adoption of Temporary Rule 11a1-4(T) will establish an 
exemption for members’ exchange proprietary trans- 
actions in listed bonds and other forms of indebted- 
ness, and may increase competition on exchanges. 
The amendment to Temporary Rule 11a1-1(T) which 
concerns the “business mix” test may increase com- 
petition by broadening the availability of the 
exemptions under Section 11(a)(1)(G). The second 
amendment to Temporary Rule 11a1-1(T) relieves prob- 
lems with respect to the handling of certain limited 
price orders and will not impose any unnecessary or in- 
appropriate burdens on competition. The amendment 
to Rule 11a2-2(T) is interpretive in nature and does not 
impose any burden on competition. 





42iq. 


435 U.S.C. 553(d). 


445 U.S.C. 553. 
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Part 241 of Chapter II of Title 17 of the Code of Federal 
Regulations is amended, effective immediately, by the 
inclusion of this Release therein. Part 240 of Chapter II 
of Title 17 of the Code of Federal Regulations is 
amended, effective May 1, 1978, as follows: 


§240.11a1-4(T) Bond transactions on national 
securities exchanges. 


A transaction in a bond, note, debenture, or other form 
of indebtedness effected on a national securitiés 
exchange by a member for its own account or the 
account of an associated person thereof shall be 
deemed to be of a kind which is consistent with the 
purposes of section 11(a)(1) of the Act, the protection 
of investors, and the maintenance of fair and orderly 
markets. 


§240.11a1-1(T) Transactions yielding priority, parity 
and precedence. 


* 


(b) A member shall be deemed to meet the require- 
ments of section 11(a)(1)(G)(i) of the Act if during its 
preceding fiscal year more than 50 percent of its gross 
revenues was derived from one or more of the sources 
specified in that section. In addition to any revenue 
which independently meets the requirements of 
section 11(a)(1)(G)(i), revenue derived from any trans- 
action specified in paragraph (A), (B), or (D) of section 
11(a)(1) of the Act shall be deemed to be revenue 
derived from one or more of the sources specified in 
section 11(a)(1)(G)(i). A member may rely on a list of 
members which are stated to meet the requirements of 
section 11(a)(1)(G)(i) if such list is prepared, and up- 
dated at least annually, by the exchange. In preparing 
any such list, an exchange may rely on a report which 
sets forth a statement of gross revenues of a member if 
covered by a report of independent accountants for 
such members to the effect that such report has been 
prepared in accordance with generally accepted ac- 
counting principles. 


(c) Any limited price order which was left with a 
specialist or any other person maintaining a limit order 
book on a national securities exchange before May 1, 
1978, and not executed before that date, shall be 
deemed, if executed before January 1, 1979, to be an 
order for the account of a person who is not, and is not 
associated with, a member. 


§240.11a2-2(T) Transactions effected by exchange 
members through other members. 


* * * 





(f) The provisions of this section shall not apply to 
transactions by exchange members to which, by 
operation of section 11(a)(3) of the Act, section 
11(a)(1) of the Act is not effective. 


By the Commission 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20510/April 21, 1978 


In the Matter of 


LOUISIANA POWER & LIGHT COMPANY 
142 Delaronde Street 
New Orleans, Louisiana 70174 


(70-6147) 


NOTICE OF PROPOSAL BY PUBLIC UTILITY COM- 
PANY TO ENTER INTO AN AGREEMENT GIVING 
THAT COMPANY A SIXTY YEAR FRANCHISE TO 
OPERATE A MUNICIPAL ELECTRIC SYSTEM AND AN 
OPTION TO ACQUIRE THAT SYSTEM 


NOTICE IS HEREBY GIVEN that Louisiana Power & 
Light Company (“LP&L”), an electric utility subsidiary 
company of Middle South Utilities, Inc., a registered 
holding company, has filed an application-declaration 
with this Commission pursuant to the Public Utility 
Holding Company Act of 1935 (“Act”), designating 
Sections 6(a), 7, 9(a) and 10 of the Act as applicable to 


the proposed transaction. All interested persons are 
referred to the application-declaration, which is 
summarized below, for a complete statement of the 
proposed transaction. 


LP&L is a public utility company engaged in the 
business of generating, transmitting, distributing and 
selling electric power and energy. It operates in 46 of 
the 64 parishes in the State of Louisiana, including the 
Parish of Ouachita. 


The City of Monroe (“City”) is a municipal corporation 
of the State of Louisiana, located in the Parish of 
Ouachita, in the northeasterly part of the State. Its 
population is approximately 62,000 people. The City 
owns, operates and maintains a system for the 
generation, distribution and sale of electric power and 
energy to customers within the corporate limits of the 
City, as well as to some customers outside of such 
corporate limits. As of May 31, 1977, the City had 
20,483 electric customers. The City System is 
contiguous to and interconnected with LP&L’s service 
area and its generation and transmission facilities. 


LP&L states that for financial reasons and because of 
difficulty in obtaining fuel, the City has been 
encountereing increasing difficulty in the operation 
and mainteneance of its system and that these 
problems will persist into the foreseeable future. LP&L 
further states that it has negotiated with 
representatives of the City and that on April 26, 1977, 
LP&L submitted to the Commission Council of the City 
an offer providing for the operation and possible 
ultimate ownership of the City System by LP&L. At a 
special election held on July 9, 1977, the electorate of 
Monroe voied to accept the Offer. On September 12, 
1977, the Commission Council adopted Ordinance No. 
6082, ordering the Mayor of the City to arrange for the 
takeover of the City’s electric facilities by LP&I. That 
Ordinance becomes effective and irrevocable only after 
all necessary regulatory authorizations have been 
obtained, the City retaining the right to repeai the 
Ordinance until such authorizations have been 
received. 


The relationship between LP&L and the City is to be 
governed by an agreement (“Operating Agreement”) 
which grants LP&L a 60-year electric franchise 
throughout the City and obligates LP&L to operate and 
maintain, at its own expense, the distribution facilities 
and to provide for the total electric power supply 
requirements of the distribution system and its 
customers. LP&L will be obligated to make such 
additions, improvements, replacements, extensions, 
and retirements as it considers necessary or desirable. 
LP&L will read meters, bill customers and maintain 
certain insurance coverages with respect to the electric 
system. LP&L may, but will not be obligated to, 
operate, maintain, improve and/or replace the 
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generating facilities. Additions, improvements, 
replacements and extensions made to the distribution 
system or the generating facilities will become the 
property of LP&L, but provision is made for the 
acquisition thereof by the City in the event the 
Operating Agreement is terminated or nullified without 
LP&L acquiring ownership of the electric system. 


The Operating Agreement permits LP&L to apply, as its 
initial rates to customers, the rate schedules filed by 
LP&L with the Louisiana Public Service Commission 
on November 12, 1976, as part of LP&L’s general rate 
increase application. If that Commission does not 
authorize the full rate increase applied for, LP&L will 
refund the difference, and, in any event, from the time 
of final action onward will provide service at the rates 
approved for LP&L customers throughout the State of 
Louisiana. 


LP&L is to retain revenues collected by it for electric 
service rendered under the Operating Agreement. 
However, in addition to meeting expenses LP&L will be 
obligated to make annual deposits to provide debt 
service for that portion of the City’s outstanding bonds 
applicable to the electric system. The City presently 
has outstanding bonds in the aggregate principal 
amount of $30,785,000 which are payable from the 
income and revenues of its waterworks and electric 
systems and plants (“Bonds”), consisting of the 
principal amounts presently outstanding of four 
different series of such bonds issued during the years 
1965 through 1974, maturing on February 1st of the 
years 1979 through 2004, and bearing interest at rates 
from 3-%4% to 8% per annum. The average rate of the 
Bonds is 4.73% per annum. The City and LP&L have 
agreed that the principal and interest on three of the 
four series of the Bonds, totalling $23,935,000 
principal amount presently outstanding, are attribu- 
table to the electric system. The annual amounts of the 
deposits relating thereto will vary from a high of 
$2,340,270 for 1980 to a low of $5,400 for 2004, the last 
year such deposits will be required. The City and LP&L 
have agreed that the remaining series of the Bonds in 
the principal amount of $6,850,000 is attributable to the 
water system and properties of the City. The City will 
be obligated to make deposits necessary to provide 
debt service for this series of Bonds, the annual 
amounts of such deposits will vary from a high of 
$655,000 for 1988 to a low of $535,735 for 1983 and will 
continue through 1997. If the City so requests, or if it 
fails to make any of its deposit payments within fifteen 
days after they are due, LP&L will be required to make 
such payments on behalf of the City. Any such 
payments made by LP&L will be credited against 
LP&L’s payment obligations to the City set forth 
below. 
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LP&L will be obligated, as long as the 60-year electric 


franchise by the City to LP&L hereinafter mentioned, or 


any replacement or successor or successive electric 
franchise to LP&L, shall be in effect, to pay the City 
2% of the revenues from residential and commercial 
customers within the corporate limits of the City, but if 
for any calendar year the aggregate of such 2% 
payments and LP&L’s ad valorem taxes in the City total 
less than $700,000 LP&L will pay the City the difference 
within 30 days, and if residential and commercial 
revenues within the corporate limits exceed 
$10,000,000 in any calendar year, the foregoing will be 
increased by an amount equal to 1% of such excess. 


The Operating Agreement provides that LP&L will have 
the right to pay and refund any or all of the Bonds, 
and/or to pre-refund any of the Bonds which may not 
then be callable. At any time that the City and LP&L 
mutually desire to effect such a refunding, the City 
may. issue and sell revenue refunding bonds in an 
amount sufficient to pay and refund and/or pre-refund 
all of the Bonds then outstanding. Such revenue 
refunding bonds will be issued in two separate series, 
one series (“Series 1”) will be in the amount necessary 
to pay and refund and/or to pre-refund that portion of 
the then outstanding Bonds attributable to the City’s 
waterworks plant and system and will be payable solely 
from the income and revenues to be derived from said 
waterworks plant and system. The other series (“Series 
2”) will be in the amount necessary to pay and refund 
and/or to pre-refund that portion of the then 
outstanding Bonds attributable to the electric system 
and will be payable solely from the income and 
revenues to be derived from and/or in connection with 
the electric system. Such refunding will be 
accomplished through one of two means. The 
Operating Agreement may be replaced by a 
lease-purchase agreement whereunder LP&L would 
become the lessee of the electric system; the lease 
payments made by LP&L would be sufficient to provide 
debt service for the Series 2 refunding bonds and the 
Company would have the right to acquire the electric 
system on the same basis as provided for in the 
Operating Agreement when none of the Series 2 
refunding bonds remain outstanding. In the alternative, 
the Operating Agreement could be replaced by a new 
operating agreement reflecting such changes as 
necessarily result from such refunding but otherwise 
having substantially the same terms, conditions and 
provisions as the Operating Agreement. The Operating 
Agreement also contains provisions under which, 
subject to certain limitations, either party may require 
the other to participate in such a refunding if the net 
expense for debt service required of such other party as 
a result of the refunding is no greater than its debt 
service expenses under the Operating Agreement. 





The Operating Agreement further provides that at such 
time as no Bonds or Series 2 refunding bonds are 
outstanding (pre-refunded Bonds and/or pre-refunded 
refunding bonds being considered as no longer 
outstanding), LP&L will have the right and option, for 
no additional consideration, to acquire from the City 
the entire electric system. 


LP&L will agree, by separate letter, that if the 
Operating Agreement is terminated or nullified during 
the term of LP&L’s franchise without LP&L acquiring 
ownership of the electric system LP&L will, on 
demand, release and relinquish its franchise. At such 
future time as LP&L desires to acquire ownership of 
the electric system, whether by exercising its option 
under the Operating Agreement or otherwise, or at 
such future time as any refunding of the Bonds is 
proposed, LP&L will, by a further filing with this 
Commission, seek further authority to acquire the 
electric system or to participate in such refunding 
operation. 


A statement of the fees, commissions, and expenses 
to be incurred in connection with the proposed 
transaction will be filed by amendment. It is stated that 
no state commission and no federal commission, other 
than this Commission, is required to authorize the 
proposed transaction. The LPSC has informed LP&L 
that it does not oppose the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than May 15, 1978, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such request, 
and the issues of fact or law raised by the filing which 
he desires to controvert; or he may request that he be 
notified if the Commission should order a hearing 
thereon. Any such request should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request 
should be served personally or by mail upon the 
applicants-declarants at the above-stated address, and 
proof of service (by affidavit or, in case of an attorney 
at law, by certificate) should be filed with the request. 
At any time after said date, the application-declaration, 
as filed or as it may be amended, may be granted and 
permitted to become effective as provided in Rule 23 of 
the General Rules and Regulations promulgated under 
the Act, or the Commission may grant exemption from 
such rules as provided in Rules 20(a) and 100 thereof or 
take such other action as it may deem appropriate. 
Persons who request a hearing or advice as to whether 
a hearing is ordered will receive any notices or orders 
issued in this matter, including the date of the hearing 
(if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20511/April 21, 1978 


In the Matter of 


ALABAMA POWER COMPANY 
600 North 18th Street 
Birmingham, Alabama 35291 


(70-6146) 


SUPPLEMENTAL NOTICE REGARDING PROPOSAL 
TO ENTER INTO INSTALLMENT SALES AGREE- 
MENTS IN CONNECTION WITH THE ISSUANCE OF 
POLLUTION CONTROL REVENUE BONDS AND 
ENVIRONMENTAL IMPROVEMENT REVENUE BONDS 


NOTICE IS HEREBY GIVEN that Alabama Power 
Company (“Alabama”), an electric utility subsidiary 
company of The Southern Company, a registered 
holding company, has filed with this Commission an 
amendment to the declaration in this proceeding 
pursuant to the Public Utility Holding Company Act of 
1935 (“Act”) designating Sections 9(a) and 12(d) of the 
Act and Rule 44(b)(3) promulgated thereunder as 
applicable to the following proposed transaction. All 
interested persons are referred to the amended 
declaration for a complete statement of the proposed 
transaction. 


The filing relates to Alabama’s proposal for its 
disposition and acquisition of pollution control 
facilities for use in connection with its Farley Nuclear 
Plant (the “Plant”) located in Houston County, 
Alabama. By agreement dated March 4, 1974, between 
The Industrial Development Board of the Town of 
Columbia, Alabama (the “Board”) and Alabama, the 
Board will issue its pollution control revenue bonds 
and environmental quality revenue bonds for paying 
the cost of the construction and equipping of the 
pollution control facilities at the Plant (the “Project”). 
Alabama proposes to enter into two Installment Sale 
Agreements (“Agreements”) with the Board which will 
provide for the acquisition and completion of the 
Project by the Board and the issuance by the Board of 
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its pollution control revenue bonds and environmental 
improvement revenue bonds (the “Revenue Bonds”) to 
cover a portion of the cost of construction of the 
Project. Notice of the proposed transactions was given 
by this Commission on April 7, 1978 (HCAR No. 
20489). By amendment to the filing, Alabama has 
changed the maximum aggregate principal amount of 
the Revenue Bonds proposed to be issued from 
$2,000,000 to $3,000,000. In all other respects, the 
declaration remains unchanged. 


NOTICE IS FURTHER GIVENthat any interested person 
may, not later than May 15, 1978, request in writing 
that a hearing be held on such declaration stating the 
nature of his interest, the reasons for such request, 
and the issues of fact or law raised by the filing which 
he desires to controvert; or he may request that he be 
notified if the Commission should order a hearing 
thereon. Any such request should be addressed: 
Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request 
should be served personally or by mail upon the 
declarant at the above stated address, and proof of 
service (by affidavit or, in the case of an attorney at 
law, by certificate) should be filed with the request. At 
any time after said date, the declaration, as amended 
or as it may be further amended, may be granted as 
provided in Rule 23 of the General Rules and 
Regulations permitted under the Act, or the 
Commission may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is 
ordered will receive any notices and orders issued in 
this matter, including the date of the hearing 
(if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20512/April 21, 1978 


In the Matter of 


CENTRAL AND SOUTH WEST SERVICES, INC. 
Dallas, Texas 75250 
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(70-4668) 


ORDER AUTHORIZING PROPOSED MODIFICATIONS 
TO SERVICE COMPANY AUTHORIZATION AND 
CHANGE IN COST ALLOCATION METHOD 


Central and South West Services, Inc. (“CSWS”), a 
subsidiary service company of Centra! and South West 
Corporation, (“CSW”), a registered holding company, 
has filed post-effective amendments to its application- 
declaration previously filed in this proceeding pursuant 
to Sections 12(f) and 13 of the Public Utility Holding 
Company Act of 1935 (“Act”) and Rules 86, 87, 90 and 
91 promulgated thereunder regarding the following 
proposed transactions. 


The establishment of CSWS (originally CSR Services, 
Inc.) was authorized by Commission order dated March 
20, 1969 (HCAR No. 16317). CSWS provides a variety of 
management, administrative, engineering, financial, 
support and coordination services for CSW and its 
subsidiary operating companies (collectively, the 
“CSW system”). CSWS now seeks to modify the 
authorizations previously ordered, specifically request- 
ing authorization (i) for the establishment and 
operation of a CSW System corporate data center (the 
“Center”) and (ii) for a change in cost allocation 
method established by the 1969 order, including a 
method for services provided by the Center. 


CSWS proposes to establish and operate the Center at 
cost, determined in accordance with Section 13 of the 
Act and the applicable rules thereunder, in order to 
provide companies of the CSW System with electronic 
data processing services, including processing of 
customer billing, revenues and statistics, payrolls, 
property accounting, general accounting, cash 
forecasts, load flow studies, plus other business and 
engineering applications. These functions are currently 
performed separately by each of the companies of the 
CSW System on their existing equipment, with the 
exception of WTU, which purchases data processing 
services from PSO under authority of the 
Commission’s order dated November 2, 1977 (HCAR 
No. 20242). 


CSW and CSWS maintain that these computing 
facilities will not directly control the dispatch of 
electric power or energy; however, study and 
evaluation of various dispatching patterns and 
alternatives will be made on these facilities. 
Companies of the CSW System would continue to 
operate and own or lease limited data processing 
facilities in order to permit them to perform 
keypunching, printing and similar functions, to 
maintain, revise and update certain data bases and 
programs, and to make remote use of the Center’s 
facilities. Services which PSO provides WTU would be 
performed instead by the Center. 





The advisability of establishing such a Center was 
based upon a study conducted by CSWS which 
considered existing and proposed hardware, system 
software, applications development, communications, 
personnel and other costs in view of the anticipated 
needs of the companies of the CSW System and 
technical and cost developments in the electronic data 
processing field. Based upon this study, CSWS states 
that it expects that the Center wiil involve installation 
and start-up costs of approximately $713,000 and 
annual operating costs of approximately $1,329,621. 
The annual operating costs would include site rental, 
hardware for both the Center and for companies in the 
CSW System, personnel, systems software and 
communications. Existing equipment would be 
retained and not involve additional costs. The cost of 
new data input or output equipment located at any 
operating subsidiary and communications between 
that subsidiary and the Center would be borne by the 
subsidiary and not by CSWS. Operation of the Center 
would reduce certain existing hardware, software, 
personnel and communication costs by approximately 
$1,245,795 annually. Therefore, as a result, the 
proposed arrangement would involve a net increase of 
$83,826 in annual expenditures by the CSW System. 
CSWS believes these additional costs to be justified in 
view of anticipated increases in the CSW System’s data 
processing requirements and general economic and 
technical developments in the data processing field. 
CSWS estimates that the CSW System is equipped for 
26 percent growth in data processing capability, while 
the Center would ultimately provide for 286 percent 
growth. CSWS anticipates that the development costs 
for new information systems over the next five to ten 
years will exceed $5,000,000. The Center will enable 
the CSW System to incur this expenditure once, rather 
than separately, for each component company of the 
CSW System. 


The establishment of the Center is scheduled for the 
fall of 1978, when either an interim IBM 158 system or a 
permanent system from another supplier will be 
installed and operational. In order to compute the cost 
of services to be provided to and billed to each 
company of the CSW System, CSWS has identified the 
sources of its overall costs in connection with 
establishment and operation of the Center. These 
sources include (a) personnel; (b) rentals of software, 
services and hardware; (c) prices for purchased 
hardware; (d) communications; (e) site rental and (f) 
general supplies. These sources are combined in 
varying proportions in each of the services which 
CSWS would provide for each company of the CSW 
System and each service will be analyzed to determine 
its cost components and their relative significance. 
Because of the variety of units in which these services 
are measured, the computer resource unit (“CRU”) will 
be designated as a dimensionless measurement to 


relate all services on a single scale, much as PSO has 
done with regard to data processing services it 
currently provides to WTU. The services which 
combine in a given job would be measured in CRU’s 
and each CRU would be assigned a dollar value. The 
CRU will be based upon budgeted costs, and billings 
to companies of the CSW System will be adjusted 
retroactively on the basis of actual costs. CSWS’s 
billings to companies of the CSW System will thus 
reflect the relative cost components of each service 
provided while measuring all services on a common 
basis and ensuring that each company of the CSW 


System will pay only the costs of the services provided 
it by CSWS. 


The Commission’s 1969 order herein provide that it’s 
cost would be allocated 40% to CSW, 20% to CPL 17% 
to PSO, 15% to SWEPCO and 8% to WTU. CSWS 
claims that due to the growth in volume of the services 
provided by it to the CSW System companies, the use 
of any general fixed percentage seems unduly 
inflexible and unrelated to the actual benefits conferred 
by CSWS. CSW therefore proposes that the costs of 
CSWS incurred be billed on the following basis. CSW 
proposes that identifiable, direct costs be billed 
directly to the company or companies benefitted 
thereby in proportion to their degree of participation. 
All costs (other than planning and engineering costs 
and costs relating to the provisions of employee 
benefits) which could not be directly allocated would 
be allocated 20% to CSW and 80% to the operating 
companies in accordance with a formula which 
reflects, on an equal weighting basis, for the most 
recent calendar year, each company’s (a) peak load, as 
defined; (b) average number of ultimate customers as 
reported on FERC Form 1; and (c) energy sales in 
kilowatt-hours to such ultimate customers. Engineer- 
ing and planning costs would be allocated on the basis 
of the same formula but only among the operating 
companies. Administrative and other costs in 
connection with employee-related services would be 
allocated on the basis of total employees of each 
company at the end of each year. 


CSWS further maintains that those aspects of the 
Commission’s 1969 order detailing salary allocations 
for officers of CSWS are out of date. CSWS now 
proposed that CSW pay the salaries only of its 
Chairman and Chief Executive Officer, of its Secretary 
and of all other personnel located in its Wilmington 
office and that all other officers of CSWS, whether or 
not they were also officers of CSW, would receive their 
salaries from CSWS. CSWS states that at such future 
time as CSW closes its Wilmington office, if this 
occurs, all CSW officers who were also officers of 
CSWS would be paid by CSWS. 


CSWS requests that this change in cost allocation be 
permitted to be made effective as of January 1, 1978. 
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No state commission and no federal commission, 
other than this Commission, has jurisdiction over the 
proposed transactions. The fees and expenses to be 
incurred in connection with the proposed transactions 
are estimated at $3,050. 


Due notice of the filing of said post-effective 
amendments to the application-declaration, as 
previously amended, has been given in the manner 
prescribed in Rule 23 promulgated under the Act 
(HCAR No. 20466), and no hearing has been requested 
of or ordered by the Commission. Upon the basis of the 
facts in the record, it is hereby found that the 
applicable standards of the Act and the rules 
thereunder are satisfied and that no adverse findings 
are necessary; and that it appropriate in the public 
interest and in the interest of investors and consumers 
that the application-declaration, as further amended by 
said post-effective amendments, be granted and 
permitted to become effective: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application- 
declaration, as further amended by said post-effective 
amendments, be, and it hereby is, granted and 
permitted to become effective forthwith, subject to the 
terms and conditions prescribed in Rule 24 
promulgated under the Act, except that CSWS shall 
furnish reports quarterly, with such reports providing, 
with respect to activities during that period: (a) the 
aggregate amount of billings by CSWS to the CSW 
system and the allocation of such costs; (b) the 
aggregate amount of billing by type of service rendered 
by the Center to the CSW system; (c) a breakdown of 
such bills to each operating company by CRU’s and 
any direct charges and (d) a statement of the activities 
of the Center during the quarter involving new 
developments and installations, and operating costs 
on a quarterly and year-to-date basis, and such other 
matters as may be requested by the Commission from 
time to time. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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In the Matter of 


GENERAL PUBLIC UTILITIES CORPORATION 
260 Cherry Hill Road 
Parsippany, New Jersey 07054 


GPU SERVICE CORPORATION 
260 Cherry Hill Road 
Parsippany, New Jersey 07054 


(70-6151) 


NOTICE OF PROPOSED GUARANTY OF NOTES OF 
SUBSIDIARY SERVICE COMPANY 


NOTICE IS HEREBY GIVEN that General Public 
Utilities Corporation (“GPU”), a registered holding 
company, and its subsidiary service company GPU 
Service Corporation (“Service Company”) have filed 
with this Commission a declaration pursuant to the 
Public Utility Holding Company Act of 1935 (“Act”), 
designating Sections 6(a), 7 and 12 of the Act as 
applicable to the proposed transactions. All interested 
persons are referred to the declaration, which is 
summarized below, for a complete statement of the 
proposed transactions. 


Service Company and GPU request authorization for (1) 
Service Company to issue notes aggregating 
$13,000,000 through December 31, 1979; and (2) GPU 
to guarantee the payment of principal and interest on 
such borrowings. Of such amount $8,000,000 would be 
borrowed from Hartford National Bank and Trust 
Company (“Hartford”) and $5,000,000 from Citibank, 
N.A., pursuant to informal lines of credit. Although no 
commitments or agreements have been made, it is 
anticipated that (except with respect to the first 
$2,000,000 borrowed from Hartford) each such 
borrowing would bear interest at 105% of the prime 
interest rate of the banks for commercial borrowings in 
effect from time to time. Service Company would have 
the right to prepay the indebtedness, at any time in 
whole or in part, without penalty, and would not be 
required to maintain any compensating balance with 
respect to the borrowings. Concerning the first 
$2,000,000 to be borrowed from Hartford, the interest 
rate would be fixed at 812%, and a commitment fee of 
Ye of 1% of the initial $2,000,000 of borrowings 
is required, except that such fee would be refunded if 
Service Company borrows the $2,000,000 prior to June 
1, 1978. All notes evidencing borrowings in connection 
with this proposal would mature December 31, 1979. 


Service Company proposes to use the proceeds to 
finance the construction and partial completion of a 
125,000 square foot office building which Service 
Company proposes to erect on a tract of approximately 
25 acres, in Parsippany, New Jersey. Such building 





would be used as a headquarters and will provide office 
space for about 450 Service Company personnel. It is 
estimated that construction of the builidng will require 
approximately 14 months to complete and that the 
aggregate cost will be about $15,300,000. (As of March 
31, 1978, approximately $2,700,000 had been 
expended, principally for land acquisition and 
architectural and engineering services.( Service 
Company anticipates that it will seek long-term 
financing at or before the time of completion of the 
proposed office building. 


The fees and expenses to be incurred in connection 
with the proposed transaction are estimated at $6,500, 
including legal fees of $4,000. It is stated that no state 
commission and no federal commission, other than 
this Commission, has jurisdiction over the proposed 
transactions. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than May 18, 1978, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such request, 
and the issues of fact or law raised by said declaration 
which he desires to controvert; or he may request that 
he be notified if the Commission should order a 
hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of such 
request should be served personally or by mail upon 
the declarants at the above-stated addresses, and 
proof of service (by affidavit or, in case of an attorney 
at law, by certificate( should be filed with the request. 
At any time after said date, the declaration, as filed or 
as it may be amended, may be permitted to become 
effective as provided in Rule 23 of the General Rules 
and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof or take such 
other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is 
ordered will receive any notices and orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20514/April 24, 1978 


In the Matter of 


CENTRAL AND SOUTH WEST CORPORATION 
Wilmington, Delaware 


(70-5948) 


SUPPLEMENTAL ORDER EXTENDING PERIOD FOR 
ISSUANCE AND SALE OF STOCK PURSUANT TO 
DIVIDEND REINVESTMENT AND STOCK PURCHASE 
PLAN 


Central and South West Corporation (“CSW”), a 
registered holding company, has filed with this 
Commission a post-effective amendment to its 
application-declaration previously filed and amended 
in this matter pursuant to Sections 6(a) and 7 of the 
Public Utility Holding Company Act of 1935 (“Act”) and 
Rule 50 promulgated thereunder regarding the 
following proposed transaction. 


By order dated January 12, 1977 (HCAR No. 19850), 
this Commission authorized CSW to issue and sell 
through April 30, 1978, up to 282,108 shares of its 
authorized but unissued common stock pursuant to its 


dividend reinvestment and stock purchase plan 
(“Plan”). CSW states that 61,377 shares of common 
stock were sold pursuant to the Plan in 1977 for 
proceeds of $967,472. CSW now requests that the 
period within which such shares may be issued and 
sold be extended until April 30, 1980. 


The Plan provides that holders of CSW’s common 
stock may automatically reinvest their cash dividends 
on their stock in the additional shares and, at their 
option, may make cash payments of not less than $10 
nor more than $3,000 per quarter for the same purpose. 
The additional shares will be purchased from CSW 
each quarter by the First National Bank of Chicago (the 
“Plan administrator”), which will administer the Plan 
and act as agent for the participants in the Plan. The 
price per share of the additional shares will be equal to 
the average of the high and low prices of CSW’s 
common stock reported as New York Stock Exchange 
Composite Transactions on the cash dividend payment 
date or on the next preceding trading day if the dividend 
payment date is not a trading day or no trades in CSW’s 
common stock occurred on the dividend payment date. 


Any holder of CSW’s common stock may join the Plan 
at any time. Participation in the Plan will be effective as 
of the first dividend payment date following receipt by 
the Plan administrator of an authorization from the 
stockholder, subject to the requirement that such 
authorization must be received by the Plan 
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administrator on or before the 15th day of the month in 
which a cash dividend is paid. Participants may make 
optional cash payments in any quarter. Participants 
will be permitted to withdraw from the Plan at any time, 
but if the Plan administrator receives the request to 
withdraw on or after the cash dividend payment date, 
the amount of the cash dividend and any optional cash 
payments scheduled to be invested on such date will 
be so invested, but all subsequent dividends will be 
paid to the shareholder unless he re-enrolls in the Plan. 
Upon withdrawing from the Plan, a participant may 
have the whole shares credited to his account under 
the Plan delivered to him, along with cash payments 
for fractional shares, or he may elect to have all his 
shares sold by the Plan administrator. 


CSW has been granted an exemption from the 
competitive bidding requirements of Rule 50 for the 
issuance and sale of common stock pursuant to the 
Plan. 


The fees and expenses to be incurred in connection 
with the proposed transaction are estimated at 
$77,000, including printing expenses of $25,000, agent 
fees of $22,000 and legal fees of $5,000. No state 
commission and no federal commission, other than 
this Commission, has jurisdiction over the proposed 
transaction. 


Upon the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and the 
rules thereunder are satisfied and that no adverse 
findings are necessary; and that it is appropriate in the 
public interest and in the interest of investors and 
consumers that said application-declaration, as 
amended by said post-effective amendment, be 
granted and permitted to become effective: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said application- 
declaration, as amended by said post-effective 
amendment, be, and it hereby is, granted and 
permitted to become effective forthwith, subject to the 
terms and conditions prescribed in Rule 24 
promulgated under the Act. 


For the Commission, by the Division of® Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20515/April 24, 1978 


In the Matter of 
OHIO POWER COMPANY 


SOUTHERN OHIO COAL COMPANY 
Canton, Ohio 


(70-6090) 


ORDER AUTHORIZING TRANSFER OF INVESTMENT 
IN COAL MINING DEVELOPMENT AND ASSOCIATED 
FACILITIES FROM UTILITY TO COAL MINING 
SUBSIDIARY IN EXCHANGE FOR CASH AND 
LONG-TERM DEBT NOTES OF SAID SUBSIDIARY; 
AND CAPITAL CONTRIBUTION FROM UTILITY TO 
SAID SUBSIDAIRY IN CONNECTION THEREWITH 


Ohio Power Company, (“Ohio”), an electric utility 
subsidiary company of American Electric Power 
Company, Inc. (“AEP”), a registered holding company, 
and Southern Ohio Coal Company (“SOhio”), a coal 
mining subsidairy company of Ohio, have filed an 
application-declaration and amendments thereto with 
this Commission, pursuant to Sections 6, 7, 9, 10 and 
12 of the Public Utility Holding Company Act of 1935 
(“Act”) and Rule 50(a)(3) promulgated thereunder 
regarding the following proposed transactions. 


SOhio is engaged in the development of coal reserves 
owned or controlled by Ohio. By order of this 
Commission (HCAR No. 17383, December 2, 1971), 
SOhio was authorized to issue and sell, and Ohio was 
authorized to acquire, 4,000 shares of SOhio’s common 
stock for a consideration of $2,500 per share 
($10,000,000). Pursuant to such order, Ohio has 
purchased 4,000 shares of SOhio’s common stock. 
SOhio commenced the development of the Meigs 
Mines, located in southeastern Ohio, in 1971. In order 
to further these activities Ohio itself subsequently 
engaged in mine development work and the 
construction of associated facilities both at the Meigs 
Mine complex and at the Martinka Mines. SOhio, 
however, remained and still remains, the actual 
operator of these mines and facilities. 


SOhio is developing Ohio’s coal resources in order to 
assure a reliable supply of coal for Ohio’s generating 
facilities in general, including the Mitchell Plant at 
Captina, West Virginia and the Ohio Electric 
Company’s General James M. Gavin Plant at Cheshire, 
Ohio. The Gavin Plant, which is owned by Ohio Electric 
Company, wholly-owned subsidiary of Ohio, consists 
of two 1,300,000 kilowatt coal-fired steam electric 
generating units and receives coal from the Meigs Mine 
complex. Ohio’s Mitchell Plant consists of two 





coal-fired generation units with a combined capacity of 
1,460,000 kilowatts (Unit 1 is rated at 660,000 kw and 
Unit 2 is rated at 800,000 kw), and receives coal from 
the Martinka Mines. The Gavin Plant’s annual coal 
requirement is 7.5 million tons per year, while the 
Mitchell Plant’s need is 4.0 million tons. Coal being 
delivered to these respective plants from the Meigs 
Mines complex and the Martinka Mines conforms with 
the federal plan for sulfur dioxide emissions control. A 
large part of the 11.5 million tons of coal required 
annually for these units is being supplied from coal 
reserves owned by Ohio so as to assure an adequate 
and reliable fuel supply for these plants. The major 
coal reserves currently being developed by SOhio are 
the Wellston Reserve located in Meigs, Gallia and 
Vinton Counties, Ohio and the Hillman Reserve in 
Marion County, West Virginia. The combined reserves 
cover approximately 77,000 acres and have a total 
reserve base of 705,000,000 tons. The Wellston 
Reserve, currently being mined by SOhio’s Meigs 
Division, consist of 60,229 acres with an estimated 
reserve base of 545,831,000 tons of coal from the 
Clarion 4-A seam. The estimated recoverable clean 
reserve (reflecting current mining techniques and 
preparation plant operations) is approximately 
212,874,000 tons of coal. The Hillman Reserve, 
currently being mined by SOhio’s Martinka division, 
consists of 16,314 acres with an estimated reserve base 
of 159,149,000 tons of coal from the Lower Kittaning 
seam and with an estimated recoverable clean reserve 
of 71,090,000 tons. 


It is proposed that Ohio convey its entire investment in 
coal mining development and associated facilities at 
the Meigs Mines complex and the Martinka Mines at its 
net book value as of the first day of the month in which 
the transaction is accomplished. As of March 1, 1978, 
the net book value of the property proposed to be 
transferred was $260,176,293. Included among the 
assets to be transferred are the Meigs overland 
conveyor connecting the Meigs Mines to the Gavin 
Plant, the intermine conveyor between Meigs Mine 
Nos. 1 and 2, preparation plants and related facilities, 
surface lands and mineral rights and development 
costs. Ohio also proposes to assign to SOhio all coal 
leases held in the Hillman Reserve at the Martinka 
Mines. Ohio shall continue to remain secondarily liable 
for such leases. 


Certain issues with respect to these assets are involved 
in a suit filed by the Commission on March 3, 1978 
(SEC v. AEP, et. al., U.S.D.C., D.C. Civil Action No. 
78-0384). The defendants, including Ohio, have agreed 
to a Consent Order and, pursuant to their Undertaking 
and Stipulation, will appoint a Special Auditor to 
investigate, inter alia., acquisition of certain of these 
assets and/or charges relating thereto. Upon 
completion of this investigation, the Special Auditor 


will issue a written report (“Special Auditor's Report”) 
as to his findings and recommendations. Jurisdiction 
will be reserved to make any appropriate adjustments 
in light of the Special Auditor’s Report. 


It is further proposed that, in exchange for the 
conveyance of such investment by Ohio to SOhio, 
SOhio will issue long-term debt notes and pay cash to 
Ohio, the cash portion to be offset by a capital 
contribution in an equal amount to be made by Ohio to 
SOhio, so as to establish a debt-equity ratio in SOhio 
equal to the average debt-equity ratio of Ohio during 
the period such investment was made (combining for 
such purpose preferred stock and common equity), 
52% long-term debt, 13% preferred stock, and 35% 
common equity. 


The price at which SOhio coal is sold to AEP system 
companies will not exceed the cost thereof to the 
seller. For this purpose, cost will include reasonable 
compensation for necessary capital which will be 
determined from Ohio’s overall cost of capital by 
applying to the seller’s capital represented by Ohio’s 
investment being transferred to SOhio, as well as the 
investment previously made by Ohio in SOhio, whether 
debt or equity, a composite rate of return computed by 
applying to Ohio’s average capital structure during the 
period 1971 to 1976, in which time investments were 
made, an interest rate on long-term debt equal to the 
weighted average of effective interest costs of Ohio’s 
bond issues during this period (9.16%), a preferred 
dividend rate equal to the weighted average of effective 
dividend rates of Ohio’s preferred stock issues during 
this period (9.70%) and a return on common equity not 
to exceed the rate of return on common equity 
specified by the Federal Energy Regulatory 
Commission (FERC) in the most recent wholesale rate 
proceeding involving Ohio. In the absence of such a 
determination at this time, it is proposed that the cost 
of common equity capital of SOhio be set at 13% until 
such time as FERC shall then become applicable on a 
prospective basis to the then total common equity 
investment of Ohio in SOhio. Applicants-declarants 
cite recent retail rate decisions by two state utility 
commissions involving other AEP system companies 
in which rates of return on common equity of 
13%-13.5% were approved. 


It is further stated that upon completion of the transfer 
of such investment SOhio will require approximately 
$10,000,000 from the proposed date of transfer to 
December 31, 1980, to complete the capital 
improvement program presently underway at the Meigs 
and Martinka Mines. Authorization therefor is also 
being sought for Ohio to make investments in SOhio 
from time to time on or before December 31, 1980, in an 
aggregate amount of $10,000,000. 
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The return on such additional investment as well as the 
investment previously made in SOhio by Ohio will be 
determined from Ohio’s overall cost of capital by 
applying of such investments, whether debt of equity, a 
composite rate of return computed by applying to 
Ohio’s capital structure as of the end of the year 
preceding the investment, an interest rate on long-term 
debt equal to the effective interest cost of Ohio’s 
capital structure as of the end of the year preceding the 
investment, an interest rate on long-term debt equal to 
the effective interest cost of Ohio’s last bond issue 
preceding the investment, a dividend rate on preferred 
stock equal to the effective dividend cost of Ohio’s last 
preferred stock issue preceding the investment and a 
return on common equity as described above. 


No state or federal commission, other than this 
Commission, has jurisdiction over the proposed 
transactions. Fees and expenses to be incurred in 
connection with the proposed transactions are 
estimated at $28,000. 


Due notice of the filing of said application-declaration 
has been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 20274), and no 
hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the record, 
it is hereby found that the applicable standards of the 
Act and the rules thereunder are satisfied and that no 
adverse findings are necessary; and that it is 
appropriate and in the public interest and in the interest 
of investors and consumers that said application-de- 
claration, as amended, be granted and permitted to 
become effective: 


IT iS ORDERED, pursuant to the applicable provisions 


of the Act and rules thereunder, that said 
application-declaration, as amended, be, and it hereby 
is, granted and permitted to become effective 
forthwith, subject to the terms and conditions 
prescribed in Rule 24 promulgated under the Act, 
except that Ohio and SOhio shall file reports providing, 
as to activities during each quarter: (a) corporate 
balance sheets and income statements for SOhio, 
including descriptions of the operations and capital 
improvement program undertaken during the quarter; 
(b) the quantities of coal sold to each buyer, the price 
of such coal and the method used to compute the cost 
of coal sold; and (c) such other matters and in such 
form as may be requested by the Commission from 
time to time. 


IT iS FURTHER ORDERED that jurisdiction be and 
hereby is reserved with respect to any adjustments 
made necessary by the Special Auditor’s Report 
pertaining to acquisition of coal mining assets here 
involved and/or charges relating thereto. 
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For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20516/April 25, 1978 


In the Matter of 


AMERICAN ELECTRIC POWER COMPANY, INC. 
New York, New York 


(70-6126) 


ORDER AUTHORIZING RESTATED CERTIFICATE OF 
INCORPORATION AND ISSUANCE AND SALE OF 
COMMON STOCK TO EMPLOYEES SAVINGS PLAN, 
AND GRANTING EXCEPTION FROM COMPETITIVE 
BIDDING 


American Electric Power Company, Inc. (“AEP”), a 
registered holding company, has filed a declaration 
and amendments thereto with this Commission 
pursuant to Sections 6(a), 7 and 12(e) of the Public 
Utility Holding Company Act of 1935 (“‘Act”) and Rules 
50 and 62 promulgated thereunder regarding the 
following the proposed transactions. 


AEP proposes to adopt a Restated Certificate of 
Incorporation (“Restated Certificate”), which would 
include an amendment increasing from 125,000,000 to 
150,000,000 the number of shares of common stock, 
$6.50 par value (“common stock”), that AEP is 
authorized to issue. As of January 31, 1978, 
103,006,287 shares were issued and outstanding. It is 
stated that the 21,993,713 shares available for issuance 
may not prove adequate to meet anticipated future 
requirements and that an increase of 25,000,000 in 
authorized shares is requested to insure a sufficient 
number of shares to meet these future requirements. It 
is estimated that construction expenditures for AEP’s 
subsidiary operating companies will total almost 
$2,000,000,000 for the years 1978 and 1979; and that in 
order to help finance this construction program, AEP 
will have to invest approximately $350,000,000 in the 
equity of its subsidiaries during this period, which 
ultimately will have to be obtained through the sale of 
additional common stock. Thus, based on market 
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prices in January 1978, which ranged from $23 to $25 
5/8 per share, 13,650,000 to 15,250,000 shares of 
common stock will have to be issued. It is further 
stated that additional common stock may be required 
for transactions such as AEP’s pending application 
(File Nos. 3-1476 and 70-4596) for authority to issue 1.3 
shares of common stock for each share of Columbus 
and Southern Ohio Electric Company (“C&SO”) 
common stock. If the Commission authorizes the 
proposed exchange offer, the transaction then will be 
contingent upon acceptance by holders of at least 80% 
of the outstanding C&SO common stock. As of 
December 31, 1977, C&SO had 16,008,588 common 
stock shares outstanding, so that the successful 
consumation of the exchange offer would have 
required the issuance of up to 20,811,165 shares of 
AEP common stock. 


AEP states that its present Certificate of Incorporation, 
filed in 1925 and amended numerous times thereafter, 
constitutes an unwieldly document of over 100 pages 
which consists principally of provisions that have been 
repealed or amended, or that have become obsolete or 
unnecessary. The proposed Restated Certificate is 
intended to simplify and modernize AEP’s charter by 
eliminating this material. It is further stated that except 
for the increase in authorized common stock described 
above, none of the deletions or amendments to be 
made by the Restated Certificate will have a material 
effect on the rights or privileges of AEP’s shareholders. 


AEP also proposes to issue and sell shares of common 
stock to the Trustee for the AEP System Employees 
Savings Plan (“Savings Plan”). The Savings Plan 
became effective of January 1, 1978, at which time 
there were approximately 10,480 employees enrolled 
out of total of approximately 13,400 employees eligible 
to participate. The Savings Plan is a defined 
contribution, individual account plan, under which a 
participant’s benefits are based solely upon the 
amount contributed to the participant’s account, and 
any income, gains or losses which may be 
allocated to such account. The Savings Plan 
has been designed to meet the requirements of 
the Employee Retirement Income Security Act of 1974 
(ERISA) and to qualify under Section 401(a) of the 
Internal Revenue Code of 1954. Any employee who has 
attained age 20 and has completed one year of service 
with one or more of AEP’s subsidiaries (“Employers”) 
is eligible to participate, except employees covered by 
the National Bituminous Coal Wage Agreement and 
employees who are covered by collective bargaining 
agreements if their Employer and their union have not 
agreed that their collective bargaining unit is to be 
covered by the Savings Plan. 


It is stated that participants may contribute to the 
Savings Plan, through payroll deductions each payroll 


period, from 1% to 10% of their regular compensation. 
Participants may change the rate of their contributions 
not more than twice in any 12 month period and may 
suspend their contributions for a minimum of 3 
months. Each employer contributes to the Savings 
Plan each month on behalf of its employee participants 
an amount equal to 50% of each such participant’s 
contributions up to 6% of his regular compensation. In 
accordance with ERISA, the Savings Plan provides that 
an Employer’s contributions with respect to any 
participant, plus the participant’s contributions in 
excess of 6% of regular compensation, may not exceed 
$28,175 (subject to adjustment by the Internal Revenue 
Service) in any calendar year. 


It is further stated that the contributions made each 
month by participants and Employers are remitted to 
the Trustee, and credited to the accounts of 
participants in the Savings Pian. Each participant’s 
contributions are invested by the Trustee, as directed 
by the participant, in one, or in equal portions in any 
two or all, of the following three funds: (a) the AEP 
Stock Fund—a fund consisting entirely of the common 
stock; (b) the Equity Fund—an index fund of common 
stocks (which may include some shares of the 
common stock) selected by the Trustee; or (c) the 
Fixed Income Fund—contributions to which are 
invested by the Trustee under a contract between the 
Trustee and The Equitable Life Assurance Society of 
the United States (Equitable) which guarantees 
repayment of any amounts paid to Equitable and 
payment of interest at an effective annual rate of 7.85% 
through December 31, 1987. Participants may change 
investment instructions with respect to their future 
and/or past contributions once in each 12-month 
period. Employer contributions on behalf of 
participants are invested entirely in the AEP Stock 
Fund. The interests of participants in each Fund are 
expressed in units which are valued by the Trustee at 
the end of each month, based on the market value of 
the assets in the Fund. AEP states that participants’ 
contributions are fully vested at all times. Employer 
contributions become vested at the earlier of (a) the 
end of the third year following the year for which the 
contributions were made or (b) the participant’s 
retirement, permanent and total disability, death or 
termination of employment after age 60 in certain 
cases. Employer contributions which are not vested at 
the time of the termination of employment of a 
participant, or upon certain withdrawals of assets from 
the Plan by the participant, are forfeited by the 
participant and are used to reduce future contributions 
to the Plan by the Employer. 


AEP states that while employed, participants in the 
Savings Plan may elect to receive a distribution of all or 
a portion of the value of the vested contributions 
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credited to their accounts in either of two ways: (i) 
During the month of November of each year, 
commencing with November 1981, a participant may 
elect to receive a distribution of the value of all of the 
contributions to his account (both the participant’s and 
the Employer's) for the third calendar year preceding 
the year in which the election is made. The election of 
such a distribution will not result in any forfeiture or 
other penalty. Distributions will be made in cash and 
shares of Common Stock; or entirely in cash if the 
participant so elects. (ii) Once in any twelve month 
period, a participant may elect to withdraw the value of 
all or part of the units credited to his account that are 
attributable to vested contributions. A participant’s 
withdrawal of funds from the Savings Plan, except for 
an election to receive a periodic partial distribution as 
described in (i) above, results in a full or partial 
suspension of the participant’s right to contribute to 
the Savings Plan for periods of up to 9 months, the 
length of the suspension depending on the relative size 
of the withdrawal, and, in certain case, in forfeiture of 
non-vested contributions by the participant’s 
Employer. Such withdrawals are paid entirely in cash. 


AEP further states that upon the death or retirement of 
a participant, or if a participant otherwise terminates 
employment, the entire vested amount of the 
participant’s account is distributed to the participant 
or, in the case of death, to the participant’s designated 
beneficiaries. Lump sum distributions are made in 
cash and shares of common stock; or entirely in cash if 
the distributee so elects. 


It is stated that participants may not assign, alienate, 
pledge or encumber their benefits under the Savings 
Plan. It is further stated that the Savings Plan permits 
each participant to instruct the Trustee how to vote the 
shares of common stock held for his account at any 
meeting of shareholders of the Company. Any shares 
of common stock held by the Trustee for which 
instructions are not received will be voted by the 
Trustee with respect to each matter in the same 
proportions as the shares for which it does receive 
instructions. 


It is stated that the administrative expenses of the 
Savings Plan are paid by the Employers. Direct charges 
and expenses arising from the purchase or sale of 
securities for the three funds are paid by the Trustee 
from the fund or funds involved. The Savings Plan is 
administered by AEP Service Corporation (the Service 
Corporation) through the Savings Plan Administration 
Committee (the Committee), consisting of five 
members appointed by the Board of Directors of the 
Service Corporation to serve for an indefinite term. All 
of the members of the Committee are employees of the 
Service Corporation. Units of participation in the 
Savings Plan and shares of common stock of the 
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Company to be purchased on behalf of participants in 
the Savings Plan by the Trustee have been registered | 
with the Commission under the Securities Act of 1933. 
Under the provisions of a trust agreement between the 
Trustee and the Service Corporation (the Trust 
Agreement), the Trustee receives the contributions of 
participants and Employers, holds and invests the 
assets and income of the trust fund created under the 
Savings Plan in accordance with the provisions of the 
Savings Plan and the Trust Agreement, maintains 
records and prepares periodic statements of account 
for participants, and makes payments to participants at 
the direction of the Committee. The Plan and the Trust 
Agreement do not give the Committee any discretion 
over the investment of contributions to the Saving Plan 
(except that the Committee may direct the Trustee to 
transfer assets to an insurance company as a funding 
medium for the Fixed Income Fund) or the right to 
direct the time or price at which securities may be 
purchased or sold by the Trustee, or to select the 
brokers or dealers through whom such purchases and 
sales may be made. 


It is stated that to date, the Trustee has acquired the 
shares of Common Stock required for the Savings Plan 
in the open market. If authorized to do so by its 
shareholders, AEP will offer to sell to the Trustee from 
time to time as many shares of common stock as it 
may require for the Savings Plan (subject to 
authorization of such sales by the Commission under 
the Act). AEP will not be able to require the Trustee to 
purchase any shares from it, but it is expected that the 
Trustee usually will elect to purchase shares from the 
Company rather than in the open market because by 
doing so it will not have to pay any brokerage fees or 
commissions. So long as the market price is above the 
book value of the shares ($21.42 at December 31, 1977), 
the sale of shares to the Trustee will not have dilutive 
effect on the book value of outstanding shares. 
Increases in the number of outstanding shares may 
have a dilutive effect on earnings per share. 


AEP intends to submit the proposal for the Restated 
Certificate, including the amendment increasing 
authorized common stock, and the proposal to 
authorize AEP to issue and sell common stock to the 
Trustee for the Savings Plan, to its sharesholders for 
their consideration and approval at the annual meeting 
to be held on April 26, 1978. In connection therewith, 
AEP has been permitted to solicit proxies from the 
holders of its common stock (HCAR No. 20447). The 
proposals for the Restated Certificate and issuance 
and sale of common stock to the Trustee require an 
affirmative vote of a majority of the shares present or 
represented at the meeting. In addition, if the proposal 
relating to the Restated Certificate is approved by the 
shareholders, AEP will execute and file a Restated 
Certificate with the Secretary of State of New York. If 





the proposal relating to the issue and sale of common 
stock to the Trustee is approved by the shareholders, 
AEP proposes to issue and sell up to 500,000 shares of 
authorized unissued common stock to the Trustee, 
from time to time through April 30, 1979, at a price on 
each date of sale equal to the average of the high and 
low market price of the common stock on such date, 
but in no event less than the par value thereof. AEP 
requests that it be granted an exemption from 
compliance with the provisions of paragraphs (b) and 
(c) of Rule 50 with respect to issuance and sale of 
common stock to the Trustee, under paragraphs (a)(5) 
of this Rule. 


The fees and expenses to be incurred by AEP in 
connection with the proposed transactions are 
estimated at $522,000, including printing costs of 
$70,000 and transfer agent fees and postage expense of 
$360,000. No state commission and no _ federal 
commission, other than this Commission, has 
jurisdiction over the proposed transactions. 


Due notice of the filing of said declaration has been 
given in the manner prescribed in Rule 23 promulgated 
under the Act (HCAR No. 20447), and no hearing has 
been requested of or ordered by the Commission. Upon 
the basis of the facts in the record, it is hereby found 
that the applicable standards of the Act and the rules 
thereunder are satisfied and that no adverse findings 
are necessary; and that it is appropriate in the public 
interest and in the interest of investors and consumers 
that said declaration, as amended, be permitted to 
become effective: 


IT IS ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said declaration, 
as amended, be, and it hereby is permitted to become 
effective forthwith, subject to the terms and conditions 
prescribed in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20517/April 26, 1978 


In the Matter of 


MIDDLE SOUTH UTILITIES, INC. 
225 Baronne Street 
New Orleans, Louisiana 70112 


LOUISIANA POWER & LIGHT COMPANY 
142 Delaronde Street 
New Orleans, Louisiana 70174 


(70-6154) 


NOTICE OF PROPOSAL BY SUBSIDIARY COMPANY 
TO ISSUE AND SELL COMMON STOCK TO HOLDING 
COMPANY 


NOTICE IS HEREBY GIVEN that Middle South Utilities, 
Inc. (“Middle South”), a registered holding company, 
and its electric utility subsidiary company, Louisiana 
Power & Light Company (“Louisiana”), have filed an 
application-declaration with this Commission pursuant 
to the Public Utiltiy Holding Company Act of 1935 
(“Act”), designating Sections 6(a), 7, 9(a), 10, and 12(f) 
of the Act and Rule 43 promulgated thereunder as ap- 
plicable to the proposed transaction. All interested 
persons are referred to the application-declaration, 
which is summarized below, for a complete statement 
of the proposed transaction. 


Louisiana proposes to issue and sell to Middle South, 
and Middle South proposes to acquire, 3,788,000 addi- 
tional shares of its presently authorized but unissued 
common stock, no par value, for an aggregate cash 
purchase price of $25,000,000. Louisiana presently has 
outstanding 46,200,000 shares of common stock, no 
par value, having an aggregate stated value on its 
books of $303,900,000, all of which shares are owned 
by Middle South. Louisiana intends to apply the pro- 
ceeds of such sale to the payment of short-term in- 
debtedness incurred for the partial financing of Loui- 
siana’s construction program, estimated at 
$206,800,000 for 1978, and for other corporate pur- 
poses. 


Louisiana and Middle South believe it is preferable for 
sales of the new common stock to be timed to coincide 
with Louisiana’s cash needs from time to time, which 
are primarily determined by the nature and pace of its 
construction program. Accordingly, Louisiana and 
Middle South have requested that the Commission’s 
order permit the sale of the new common stock to 
occur from time to time at any time through and includ- 
ing December 31, 1978, in increments to be determined 
by Louisiana and Middle South. 


It is stated that no special or separate expenses are an- 
ticipated in connection with the proposed transaction 
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except for the filing fee paid to this Commission and 
for legal fees estimated at $2,000. It is further stated 
that no state commission and no federal commission, 
other than this Commission, has jurisdiction over the 
proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than May 25, 1978, request in writing 
that a hearing be held on such matter, stating the na- 
ture of his interest, the reasons for such request, and 
the issues of fact or law raised by the filing which he 
desires to controvert; or he may request that he be noti- 
fied if the Commission should order a hearing theron. 
Any such request should be addressed: Secretary, 
Securities and Exchange Commission, Wash- 
ington, D. C. 20549. A copy of such 
request should be served personally or by mail 
upon the applicants-declarants at the above stated ad- 
dresses, and proof of service (by affidavit or, in case of 
an attorney at law, by certificate) should be filed with 
the request. At any time after said date, the applica- 
tion-declaration, as filed or as it may be amended, may 
be granted and permitted to become effective as pro- 
vided in Rule 23 of the General Rules and Regulations 
promulgated under the Act, or the Commission may 
grant exemption from such rules as provided in Rules 
20(a) and 100 thereof or take such other action as it 
may deem appropriate. Persons who request a hearing 
or advice as to whether a hearing is ordered will receive 
any notices or orders issued in this matter, including 
the date of the hearing (if ordered) and any postpone- 
ments thereof. 


For the Commission, by the Division of Corporate Re- 
gulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20518/April 26, 1978 


in the Matter of 


GEORGIA POWER COMPANY 
270 Peachtree Street, N.W. 
Atlanta, Georgia 30303 


(70-6155) 
NOTICE OF PROPOSED ACQUISITION OF ELECTRIC 


DISTRIBUTION SYSTEM 
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NOTICE IS HEREBY GIVEN that Georgia Power Com- 
pany (“Georgia”), an electric utility subsidiary of The” 
Southern Company, a registered holding company, has — 
filed a declaration with this Commission pursuant to 
the Public Utility Holding Company Act of 1935 
(“Act”), designating Sections 9(a) and 10 of the Act as 
applicable to the proposed transaction. All interested 
persons are referred to the declaration, which is sum- 
marized below, for a complete statement of the pro- 
posed transaction. 


Mississippi proposes to acquire from the United States 
of America, acting by and through the Administrator of 
General Services (the “Government”), the electrical 
distribution system located at and serving the area 
which was formerly the Glynco Naval Air Station, lo- 
cated near Brunswick in Glynn County, Georgia. Such 
electrical distribution system includes all primary and 
secondary overhead lines, street lights, poles with at- 
tachments, transformers, switches, easements, and 
rights appurtenant thereto located at the site of such 
naval air station, other than the airfield runway lighting 
and other electrical equipment directly related to the 
operation of the air terminal and airport facilities lo- 
cated upon such site. 


Georgia is to pay the Government in respect of such 
distribution system a purchase price of $117,000 in 
cash, as was determined by negotiations between the 
parties. The original cost to the Government of such 
system was $1,504,904. The Government does not 
maintain any records as to the depreciation of such 
property. Georgia estimates that the current value of 
such distribution system is approximately $190,000. 


Georgia has historically served the Glynco Naval Air 
Station through one metering point. When the U.S. 
Navy closed the air station, the distribution system 
was conveyed to the Government as surplus property. 
Georgia’s purchase of such distribution system will en- 
able Georgia to continue to service its customers upon 
the site of the air station without having to construct a 
new system. 


It is stated that no state commission and no federal 
commission, other than this Commission, has juris- 
diction over the proposed transaction. Information as 
to fees and expenses to be incurred in connection with 
the proposed transaction are to be filed by amendment. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than May 25, 1978, request in 
writing that a hearing be held on such matter, stating 
the nature of his interest, the reasons for such request, 
and the issues of fact or law raised by the filing which 
he desires to controvert; or he may request that he be 
notified if the Commission should order a hearing 
thereon. Any such request should be addressed: Secre- 





tary, Securities and Exchange Commission, Washing- 
ton, D.C. 20549. A copy of such request should be 
served personally or by mail upon the declarant at the 
above-stated address, and proof of service (by affidavit 
or, in case of an attorney at law, by certificate) should 
be filed with the request. At any time after said date, 
the declaration, as filed or as it may be amended, may 
be permitted to become effective as provided in Rule 23 
of the General Rules and Regulations promulgated 
under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 20(a) 
and 100 thereof or take such other action as it may 
deem appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will receive 
any notices or orders issued in this matter, including 
the date of the hearing (if ordered) and any postpone- 
ments thereof. 


For the Commission, by the Division of Corporate Re- 
gulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20519/April 26, 1978 


In the Matter of 


LYKES BROS., INC. 
P.O. Box 1690 
Tampa, Florida 33601 


(54-258) 


NOTICE OF FILING OF SECTION 11(e) PLAN FOR 
COMPLIANCE WITH DIVESTITURE ORDER 


NOTICE IS HEREBY GIVEN that Lykes Bros., Inc. 
(“Lykes”), aholding company, has filed a plan (“Plan”) 
pursuant to Section 11(e) of the Public Utility Holding 
Company Act of 1935 (“Act”) for the divestiture by 
Lykes of its interest in the common stock of Peoples 
Gas System, Inc. (“Peoples”), a gas utility company. 
All interested persons are referred to the Plan, which is 
summarized below, for a complete description of 
Lykes’ proposals. 


Lykes and its several nonutility subsidiaries are en- 
gaged in a diversified line of ranch and farm product 
operations throughout Florida and in parts of Georgia 
and Texas. The company also controls a major com- 
mercial bank in Florida. Lykes has issued and out- 


Standing 18,792 shares of common stock held by 
approximately 177 shareholders. The stock is not 
actively traded. 


In June 1976, Lykes acquired substantially all of the 
voting and nonvoting common stocks of Peoples, a re- 
tail natural gas distribution company incorporated in 
Florida and serving approximately 124,000 customers 
in two separate areas of that state. Peoples’ rates and 
service are subject to the jurisdiction of the Florida 
Public Commission. At September 30, 1977, Peoples 
reported net utility plant of $35,351,031, and, for the 
twelve months then ended, gross revenues of 
$29,929,376. 


In anticipation of its acquisition of Peoples, Lykes filed 
with the Commission a statement under Rule 2 claim- 
ing the benefit of an exemption under Section 3(a)(1) of 
the Act. The Commission terminated Lykes’ exemption 
under Rule 2 on December 22, 1976, pursuant to Rule 6, 
after concluding that there was a “substantial ques- 
tion” as to Lykes’ entitlement to such claimed exemp- 
tion. In accordance with the Commission’s notifica- 
tion, Lykes thereupon filed a formal application under 
Section 3(a) for an unqualified order of exemption. The 
Commission’s Division of Corporate Regulation (“Divi- 
sion”) contested the application. The Division and 


Lykes agreed to a stipulated record, and the parties 
filed their opposing briefs. (File No. 31-758; Adminis- 
trative Proceeding File No. 3-5234). 


After briefing the issues, but before a decision on the 
merits of the case, Lykes amended its application to 
request a qualified exemption under Sectoin 3(a)(1), 
and to consent to the entry of an order under Section 
11(b)(1) directing Lykes to dispose of its interest in 
Peoples. In its Memorandum Opinion and Order of 
April 6, 1978, the Commission approved the terms of 
Lykes’ amended application and entered the appropri- 
ate order under Section 11(b)(1) and directed Lykes to 
file a plan for compliance with that order as soon as 
practicable. (HCAR NO. 20487). Lykes has registered 
as a holding company pursuant to Section 5(a) of the 
Act for the limited purpose of complying with the di- 
vestiture order under Section 11(b)(1). Its Plan for 
compliance is a voluntary plan under Section 11(e). 
Under the Plan, Lykes proposes to distribute to its 
shareholders all of the common stock of Peoples now 
owned by Lykes, comprising 1,111,924.53 shares, or 
approximately 99%, of all of the issued and outstand- 
ing common stock of Peoples. In anticipation of the 
distribution, the articles of incorporation of Peoples 
were amended to change Peoples’ voting and nonvot- 
ing common stock to a single class of voting common 
stock. Peoples’ stock will be distributed to Lykes’ 
shareholders on the basis of 59.1701 shares of Peoples 
for each share of Lykes. 
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The Plan further provides that no more than one-third 
of the members of the board of directors of Peoples (to 
consist initially of six members) may serve concur- 
rently as members of the board of directors of Lykes; 
that upon the divestiture, there will be no common 
operating officers of Peoples and Lykes, with the ex- 
ception of one individual, who will serve as Comp- 
troller of Lykes and Senior Vice President and Comp- 
troller of Peoples; and that, with the exceptions noted, 
no person, nor any immediate member of such per- 
son’s family, who has served as an officer or director of 
Lykes or any of its subsidiaries, shall be eligible to 
serve in either capacity with Peoples, until the expira- 
tion of the three year period from the date such persons 
ceased to serve with Lykes or any of its subsidiaries. 


It is stated that no state or federal commission, other 
than this Commission, has jurisdiction over the distri- 
bution of Peoples stock in compliance with the Com- 
mission’s Sectoin 11(b)(1) order. A statement of the 
fees in connection with the Plan will be supplied by 
amendment. 


NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than May 15, 1978, request in writing 
that a hearing be held on such matter, stating the 
nature of his interest, the reasons for such request, 
and the issues of fact or law raised by said Plan which 
he desires to controvert; or he may request that he be 
notified if the Commission should order a hearing 
thereon. Any such request should be addressed: Sec- 
retary, Securities and Exchange Commission, Wash- 
ington, D.C. 20549. A copy of such request should be 
served personally or by mail upon Lykes at the above- 
stated address, and proof of service (by affidavit or, in 
the case of an attorney at law, by certificate) should be 
filed with the request. At any time after said date, the 
Plan, as filed or as it may be amended, may be ap- 
proved in the manner provided in Rule 23 of the General 
Rules and Regulations promulgated under the Act, or 
the Commission may take such other action as it may 
deem appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will receive 
any notices and orders issued in this matter, including 
notice of the date of the hearing (if ordered) or any 
postponement thereof. 


For the Commission, by the Division of Corporate Reg- 
ulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 20520/April 27, 1978 


In the Matter of 


CEDAR COAL COMPANY 
Charleston, West Virginia 


(70-5954) 


SUPPLEMENTAL ORDER FURTHER EXTENDING 


BANK BORROWING BY SUBSIDIARY COAL COM- 
PANY 


Cedar Coal Company (“Cedar”), a coal company sub- 
sidiary of Appalachian Power Company (‘Appalach- 
ian”), an electric utility subsidiary of American Electric 
Power Company, Inc., a registered-holding company, 
has filed a sixth post-effective amendment to a declara- 
tion previously filed with this Commission pursuant to 
Sections 6 and 7 of the Public Utility Holding Company 
Act of 1935 (“Act”) regarding the following proposed 
transaction. 


Cedar is engaged in the mining, delivery and sale of 
coal to Appalachian. Cedar does not own coal proper- 
ties, but Cedar holds leases on approximately 24,931 
acres of land in West Virginia estimated to contain 76 
million tons of recoverable coal. Cedar’s current min- 
ing capacity is stated to be 2 million tons of coal per 
year. 


It is planned to expand the mining capacity of Cedar to 
approximately 4 million tons per year by 1979 at a cost 
of approximately $50,000,000. The bulk of Cedar’s coal 
production in expected to be used by the John E. Amos 
plant (owned jointly by Appalachian and its affiliate, 
Ohio Power Company). Expansion plans for Cedar 
include the development of a 1,000 ton per hour coal 
preparation plant, coal handling facilities and railroad 
loadout, all presently under construction (the “White 
Oak preparation plant”). The cost of the White Oak 
preparation plant is currently estimated to be approxi- 
mately $20,000,000. 


By prior order in this proceeding, Cedar was authorized 
to borrow up to $18,000,000 to finance the White Oak 
preparation plant (HCAR No. 20017, May 3, 1977). Pur- 
suant to that authorization, Cedar entered into a Credit 
Agreement (“agreement”) with Irving Trust Company 
(“Irving Trust”) which permitted Cedar to borrow an ag- 
gregate principal amount not to exceed $18,000,000 
outstanding at any one time. The borrowings are evi- 
denced by a note (“note”) issued by Cedar to Irving 
Trust bearing interest at a rate no greater than the 
prime rate in effect at Irving Trust from time to time. 
Compensating balances are required in the amount of 
10% of the amount of the bank line made available by 





Irving Trust, together with additional compensating 
balances in the amount of 10% of the amount of any 
borrowings. Borrowings on the note are due and pay- 
able in installments, with 50% of the outstanding bal- 
ance of the borrowings being originally payable on 
November 30, 1977 


Borrowings pursuant to the agreement were made in 
contemplation of a sale-leaseback transaction in- 
volving the White Oak preparation plant (said trans- 
action to be the subject of a further application to this 
Commission). It was proposed to retire the borrowings 
from Irving Trust under the agreement with the pro- 
ceeds of the sale and leaseback transaction. Cedar and 
Appalachian have applied to the Commission for au- 
thorization of the sale and leaseback of the White Oak 
preparation plant, with notice of the sale and leaseback 
transaction issuing on November 18, 1977 (HCAR No. 
20262 in File No. 70-6087). The sale-leaseback has not 
as yet been consumated. 


By prior supplemental orders in the instant proceeding 
(HCAR Nos. 20279, 20359, 20399, 20424, and 20477, 
November 30, December 30, 1977, January 30, 
February 28, and March 31, 1978), the installment pay- 
ment dates specified in the agreement were extended 
from November 30, and December 30, 1977 to April 30, 
and May 31, 1978, respectively. Said extentions were 
necessary due to delays in consumating the sale-lease- 
back. It is now proposed that as consumation will re- 
quire additional time the installment payment dates as 
previously extended, be further extended to May 31, 
and June 30, 1978, respectively. 


No state or federal commission, other than this Com- 
mission, has jurisdiction over the proposed trans- 
action. No fees nor expenses are to be incurred in con- 
nection with the proposed transaction. 


Upon the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and the 
rules thereunder are satisfied and that no adverse find- 
ings are necessary; and that it is appropriate in the 
public interest and in the interest of investors and con- 
sumers that said declaration, as amended by said post- 
effective amendment, be permitted to become effec- 
tive: 


IT 1S ORDERED, pursuant to the applicable provisions 
of the Act and rules thereunder, that said declaration, 
as amended by said post-effective amendment, be, and 
it hereby is, permitted to become effective forthwith, 
subject to the terms and conditions prescribed in Rule 
24 promulgated under the Act. 


For the Commission, by the Division of Corporate Reg- 
ulaton, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10212/April 21, 1978 


SEE 


SECURITIES ACT OF 1933 
Release No. 5925/April 21, 1978 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10213/April 21, 1978 


In the Matter of 


MADISON FUND, INC. 
660 Madison Avenue 
New York, New York 10021 


and 


FIRST NATIONAL STORES INC. 
5 Middlesex Avenue 
Somerville, Massachusetts 02143 


(812-4269) 


NOTICE OF APPLICATION FOR ORDER PURSUANT 
TO SECTION 17(b) OF THE ACT AND RULE 17d-1 
UNDER THE ACT EXEMPTING PROPOSED TRANS- 
ACTION FROM SECTION 17(a) OF THE ACT AND PER- 
MITTING PARTICIPATION IN PROPOSED TRANS- 
ACTIONS. 


NOTICE IS HEREBY GIVEN that Madison Fund, Inc. 
(the “Fund” or “Madison”), a closed-end management 
investment company registered under the Investment 
Company Act of 1940 (the “Act’) and First National 
Stores Inc. (“Finast”), a Massachusetts business cor- 
poration which operates retail supermarkets in various 
northeastern states, have filed an application on Febru- 
ary 21, 1978, and amendments thereto on April 6, 1978, 
and under the Act for an order exempting from the pro- 
visions of Sections 17(a) and 17(d) of the Act certain 
transactions in connection with the proposed merger 
of Pick-N-Pay Supermarkets, Inc., an Ohio corporation 
(“Pick-N-Pay”), into Finast. All interested persons are 
referred to the application on file with the Commission 
for a statement of the representations therein, which 
are summarized below. 
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The Fund is the owner of 697,003 of the issued and out- 
standing shares of Finast, which represents approxi- 
mately 62% of the issued and outstanding shares of 
Finast capital stock. Of the eight directors of Finast, 
six are nominees of Madison. In addition to the Fund, 
Sperry and Hutchinson Company (“S&H”) is the only 
person known to own directly or indirectly 5% or more 
of the outstanding voting securities of Finast. Edward 
A. Merkle, a director of both the Fund and Finast, owns 
shares of Finast common and William B. O’Keeffe, a 
director of Finast, owns shares of Finast common. 


Finast, Pick-N-Pay and Madison have entered into an 
Agreement and Plan of Reorganization dated as of 
December 28, 1977 (“Reorganization Agreement”), 
which provides for the merger of Pick-N-Pay into 
Finast, with Finast continuing as the surviving corpo- 
ration (“New Finast”). The Reorganization Agreement 
provides for conversion of the outstanding stock of 
Finast and Pick-N-Pay into stock of New Finast. Each 
share of Pick-N-Pay common stock issued and out- 
standing on the effective date of the merger will be 
converted into 1.7018 shares of the common stock, par 
value $.01 per share, of New Finast (“New Finast Com- 
mon”) and each share of common stock of Finast is- 
sued and outstanding on the effective date of the 
merger will be converted into 1 share of New Finast 
Common and .2208 of a share of non-voting, con- 
vertible preferred stock, par value $8 per share (“New 
Finast Preferred”). Although Finast will be the surviv- 
ing corporation, Pick-N-Pay shareholders will receive 
approximately 73% of New Finast Common and will 
control New Finast. When the merger becomes effec- 
tive, the Fund will own 697,003 shares of New Finast 
Common, representing approximately 17% of the out- 
standing shares, and 153,898 shares of New Finast 
Preferred, each of which will be convertible into .664 
shares of New Finast Common commencing three 
years after the merger. 


Under the Reorganization Agreement the Fund agrees: 
(a) to vote all of its Finast shares in favor of the Reor- 
ganization Agreement and merger and to use its best 
efforts to obtain approval of the Reorganization 
Agreement and merger, (b) to reject and oppose any 
other offer with respect to Finast or any of the stock of 
Finast until the effective date of the merger or termina- 
tion of the Reorganization Agreement or merger agree- 
ment and (c) that during the first 18 months after the 
merger New Finast shall (i) have the right of first re- 
fusal to purchase any shares of New Finast Common or 
New Finast Preferred received by Madison pursuant to 
the merger to be sold by Madison in a private place- 
ment at the current market price of such shares on the 
date of sale, and (ii) for a period of 42 months after ex- 
piration of such 18-month period New Finast shail have 
the right of first refusal to purchase any shares of New 
Finast Common or New Finast Preferred received by 
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Madison pursuant to the merger to be sold by Madison 
at the price negotiated by Madison on an arms-length 
basis with a third party. 


In addition, the Reorganization Agreement, provides 
that Madison will indemnify Pick-N-Pay or New Finast 
against certain claims of brokers or finders purporting 
to have rendered services in connection with the 
merger and will use its best efforts to receive the 
exemptions applied for in the application. Finast has 
agreed to pay $200,000 to Lehman Brothers Kuhn Loeb 
Incorporated and Madison has agreed to make an addi- 
tional payment of $50,000 to such company for 
services rendered in connection with the merger. 


The registration on Form S-14 filed under the Se- 
curities Act of 1933 which is an exhibit to the applica- 
tion sets forth, and the application summarizes, the 
considerations weighed by the Boards of Directors of 
the respective companies in arriving at a basis for the 
merger, including: the serious and continuing oper- 
ating losses experienced by Finast in recent years as 
opposed to the profitable operations of Pick-N-Pay; the 
fact that liquidation of Finast was rejected because of 
the uncertainties as to realizable values, and the pros- 
pect of continued losses during liquidation; that the 
merger will strengthen Finast management and opera- 
tions; and that new capital is expected to be made 
available to the merged company. In addition, the ap- 
plication states that it was anticipated that significant 
problems would be encountered with the Federal Trade 
Commission if the prospective acquirer of Finast was a 
significant factor in Finast’s marketing area. For that 
and other reasons it was anticipated that the only New 
England-based store operators who might be interest- 
ed in Finast were smaller operators who would be 
interested in purchasing individual locations rather 
than merging and almost all of which were non-union. 
Because Finast employees are union members, it is 
unlikely non-union store operators would be interested 
in purchasing Finast locations and thereby run the risk 
of organization. 


The application states that the Finast board believes 
that the exchange rate is fair and equitable to Finast 
shareholders and was not determined primarily upon 
the basis of assumed definitive values for Finast and 
Pick-N-Pay, but rather is the product of arms-length 
negotiation among Finast, Pick-N-Pay, and Madison. 
Among the factors considered in determining the ex- 
change rate were the respective net worths of the com- 
panies, recent revenues and profitability, asset and 
debt positions, the market value of Finast common and 
judgments with regard to the prospects and future 
values of the companies separately and as a combined 
enterprise. In addition, Lehman Brothers Kuhn Loeb 
Incorporated has given its opinion to the board of di- 
rectors of Finast that the financial terms of the merger 
are fair to Finast shareholders. 





For purposes of the pro forma capitalization of New 
Finast, an estimated fair value of $13.50 has been used 
for the New Finast Common and Preferred to be re- 
ceived by Finast shareholders for each outstanding 
share of Finast Common, or a total value of 
$15,287,000. This estimated fair value can be derived 
by dividing Pick-N-Pay’s estimated fair value of its 
common stock $20 per share, by the exchange rate for 
each Pick-N-Pay share, 1.7018, to yield a value of 
$11.75 for each New Finast Common share, and by 
valuing the .2208 share of New Finast Preferred at its 
par value, or $1.75. While this estimated fair value was 
one method used in December, 1977, to assess the rel- 
ative value of the transaction to the parties, the appli- 
cation states it is not a representation as to the actual 
value of the securities to be received at the effective 
date of the merger, which value will be determined 
solely by market forces reflecting the two companies 
after reflecting the results of their separate operations 
since December, 1977, and considering the prospects 
of the two companies as a merged concern. 


Section 17(a) of the Act provides in relevant part that it 
shall be unlawful for any affiliated person of a register- 
ed investment company acting as principal knowingly 
to purchase any securities or other property from such 
registered company, with certain exceptions not rele- 
vant here. Madison will own more the 5% of the out- 
standing voting securities of New Finast, and, there- 
fore, New Finast will be an affiliated person of Madison 
as defined in the Act. Section 17(b) of the Act provides 
that persons affected by Section 17(a) may file an ap- 
plication for an order exempting a proposed trans- 
action from the subsection and that the Commission 
shall grant such application if (1) the terms of the pro- 
posed transaction are reasonable and do not involve 
overreaching on the part of any person concerned; (2) 
the proposed transaction is consistent with the poli- 
cies of the registered investment company as recited in 
its registration statement and reports filed with the 
Commission; and (3) the proposed transaction is con- 
sistent with the general purposes of the Act. 


Madison and Finast assert that although Madison will 
be the only New Finast shareholder subject to a right of 
first refusal, such a right is reasonable so that New 
Finast can control the disposition of the largest block 
of New Finast Common and Preferred owned by any 
former Finast shareholder. They also assert that the re- 
purchase terms are fair to Madison since the price pay- 
able during the first 18 months is equal to the current 
market price, which is probably more than Madison 
could receive for unregistered shares in a private place- 
ment. During the succeeding 42 months Madison will 
receive the same price as it would receive from a third 
party. Madison and Finast also assert that the right of 
first refusal is not inconsistent with the general pur- 


poses of the Act which are to protect shareholders of 
registered investment companies from overreaching. 


Section 17(d) of the Act and Rule 17d-1 thereunder pro- 
hibit affiliated persons of registered investment com- 
panies and affiliated persons of such persons acting as 
principal from effecting certain joint or joint and sever- 
al transactions in which such a registered company is 
also a participant on a basis different from or less ad- 
vantageous than that of such affiliated person or per- 
sons unless the Commission has issued an order ex- 
empting the transaction from such provisions. Rule 
17d-1 further provides that in passing upon an applica- 
tion for exemption the Commission will consider 
whether participation of such registered company is 
consistent with the provisions, policies and purposes 
of the Act and the extent to which such participation is 
on a basis different from or less advantageous from 
that of the other participants. 


The entry by Madison and Finast, an affiliated person 
of Madison, into the Reorganization Agreement might 
be construed as a “joint enterprise” or other “joint ar- 
rangement” within the meaning of Rule 17d-1(a). More- 
over, such “joint arrangement” might be deemed to in- 
clude S&H and other affiliated persons of Finast who 
are shareholders of Finast and who are generally aware 
of negotiations in connection with the Reorganization 
Agreement, under the provisions of subsection (c) of 
Rule 17d-1. 


Madison and Finast assert that, although Madison is 
the only shareholder subject to the provisions outlined 
above and therefore is participating on a basis different 
from other shareholders of Finast, such basis is not 
less advantageous considering the fact that Madison 
as the controlling shareholder of Finast stands to 
benefit most relative to other shareholders of Finast 
from consummation of the merger. The Fund states 
that it is reasonable for it to vote in favor of the merger, 
to oppose other offers and to file the application be- 
cause as the controlling shareholder of Finast the 
transaction would not be possible without the Fund’s 
full consent and cooperation. These agreements are 
designed to facilitate consummation of the transaction 
which the Fund has determined would be 
advantageous to it. The Fund states that its 
agreement to indemnify against additional brokers or 
finders fees is simply a recognition that if the Fund or 
Finast is obligated to pay additional fees such fees 
are logically the obligation of the Fund since as con- 
trolling shareholder it is the primary beneficiary among 
Finast shareholders of the transaction. 


The Fund and Finast assert that the payments to be 
made to Lehman Brothers Kuhn Loeb Incorporated 
(“Lehman”) were the product of arms-length negotia- 
tions and are fair and reasonable and do not involve 
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overreaching considering the size of the transaction 
and the nature of the services performed. The applica- 
tion states that Lehman rendered an opinion as to the 
fairness of the transaction to Finast shareholders 
which is included in the registration statement on 
Form S-14, acted in the role customarily referred to as 
a “finder” and subsequently participated in negotiation 
of the merger terms, including specific provisions of 
the Reorganization Agreement applicable to the Fund. 
The application states that the fee being paid is ap- 
proximately equivalent to that derived by application of 
one generally accepted industry standard for comput- 
ing fees for finders services only known as the 
“5-4-3-2-1 formula.” Assuming a total value for the 
transaction of approximately $15,287,000 as set forth 
above, that formula would yield a finder’s fee of ap- 
proximately $252,870. Finast and Madison believe that 
the additional services performed by Lehman are cer- 
tainly sufficient to justify an amount essentially equiv- 
alent to that derived for finders services only by appli- 
cation of the formula. The Fund believes that the 
amount being paid by it is fair and reasonable for the 
above reasons and for the reasons that Lehman per- 
formed services particularly related to the Fund’s par- 
ticipation and because the Fund as the largest share- 
holder of Finast stands to benefit most relative to other 
shareholders of Finast from the proposed merger. The 
Fund further believes that such payment is consistent 
with its policies and with the general purposes of the 
Act. 


The Fund states that although it is participating in the 
transaction on a basis different from other share- 
holders of Finast as outlined above, all of such dif- 
ferences result from arms-length negotiations and the 
practicalities of the transaction. It is asserted in the ap- 
plication that the basis of the Fund’s participation is 
not less advantageous than that of other Finast share- 
holders considering the fact that the Fund as the 
largest shareholder of Finast stands to benefit most 
from consummation of the merger. 


The Fund and Finast also assert that participation by 
the Fund on the basis summarized herein and set forth 
in the application and the Reorganization Agreement is 
consistent with the provisions, policies and purposes 
of the Act which are to protect shareholders of regis- 
tered investment companies. The application states 
that the Fund’s and Finast’s respective boards of direc- 
tors believe the transaction to be fair to Finast share- 
holders, including the Fund, based upon an analysis of 
economic factors outlined in the application. The 
Fund’s management considers this transaction to be 
beneficial to the Fund and consistent with its invest- 
ment policies and therefore in the best interest of the 
Fund’s shareholders. 
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NOTICE IS FURTHER GIVEN that any interested 
person may, not later than May 15, 1978, at 5:30 p.m., 
submit to the Commission in writing a request for a 
hearing on the matter accompanied by a statement as 
to the nature of his interest, the reason for such re- 
quest, and the issues, if any, of fact or law proposed to 
be controverted, or he may request that he be notified if 
the Commission shall order a hearing thereon. Any 
such communication should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C., 20549. A copy of such request shall be served 
personally or by mail upon the Fund and Finast at the 
addresses stated above. Proof of such service (by affi- 
davit, or in the case of an attorney-at-law, by certifi- 
cate) shall be filed contemporaneously with the 
request. As provided by Rule 0-5 of the Rules and Reg- 
ulations promulgated under the Act, an order dispos- 
ing of the application will be issued as of course fol- 
lowing said date unless the Commission thereafter 
orders a hearing upon request or upon the Commis- 
sion’s own motion. Persons who request a hearing, or 
advice as to whether a hearing is ordered, will receive 
any notices and orders issued in this matter, including 
the date of the hearing (if ordered) and any post-pone- 
ments thereof. 


For the Commission, by the Division of Investment 


Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10214/April 21, 1978 


In the Matter of 


PARTHENON FUND, INC. 
First American Center 
Nashville, Tennessee 37238 


(811-2459) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 8(f) OF THE INVESTMENT COMPANY ACT 
OF 1940 FOR AN ORDER DECLARING THAT THE AP- 
PLICANT HAS CEASED TO BE AN INVESTMENT 
COMPANY. 


NOTICE IS HEREBY GIVEN that Parthenon Fund, Inc. 
(“Applicant”), registered under the Investment com- 
pany Act of 1940 (“Act”) as an open-end, diversified 





management investment company, filed an application 
on March 13, 1978, pursuant to Section 8(f) of the Act, 
for an order of the Commission declaring that the Ap- 
plicant has ceased to be an investment company as de- 
fined in the Act. All interested persons are referred to 
the application on file with the Commission for a state- 
ment of the representations contained therein, which 
are summarized below. 


The Applicant, a Tennessee corporation, registered 
under the Act on February 28, 1974, and also filed a 
registration statement on Form S-5 (File No. 2-50305) 
under the Securities Act of 1933 for the public sale of 
shares of common stock on that same date. This regis- 
tration statement, covering 1,000,000 shares of the Ap- 
plicant’s common stock, was declared effective on 
October 29, 1974, and the Applicant commenced a 
public offering of shares of its common stock on that 
date. 


At a Special Meeting of shareholders held on Novem- 
ber 15, 1977, the shareholders of the Applicant ap- 
proved a resolution unanimously approved by the 
Board of Directors of the Applicant calling for the dis- 
solution of the Applicant, contingent upon the acquisi- 
tion by First Amtenn Corporation, a bank holding com- 
pany located in Nashville, Tennesse, of the Applicant’s 
investment advisor, Lee, Robinson & Steine, Inc. 
(“Adviser”). On December 30, 1977, the Adviser was so 
acquired, and on that date the Applicant filed a State- 
ment of Intent to Dissolve with the Secretary of State of 
Tennessee and liquidated its portfolio securities at 
their market values determined as of that date. Upon 
such filing the Applicant proceeded, in accordance 
with the requirements of Tennessee State Laws, to 
wind up its business affairs. On January 27, 1978, the 
Applicant distributed to its shareholders a liquidating 
distribution of approximately $10.18 per share in total 
liquidation of their interest in the Applicant. The appli- 
cation states that there are no shareholders of the Ap- 
plicant whose interest in the Applicant has not been 
completely liquidated. 


The application states that the Adviser agreed to bear 
all expenses incurred by the Applicant in connection 
with its dissolution, including brokerage commissions 
incurred in liquidating its portfolio securities and any 
expenses incurred in terminating its registration under 
the Act. The application further sates that the Appli- 
cant currently has no assets, debts, or liabilities out- 
standing, and that there is no litigation or administra- 
tive proceeding concerning the Applicant currently 
pending. Upon the issuance of the requested order of 
the Commission pursuant to Section 8(f) of the Act, 
the Applicant intends to file its Articles of Dissolution 
with the Tennessee Secretary of State, thereby term- 
inating its corporate existence. 


Section 8(f) of the Act provides, in pertinent part, that 
whenever the Commission on its own motion or upon 
application, finds that a registered investment com- 
pany has ceased to be an investment company, it shall 
so declare by order, which may be made upon appro- 
priate conditions if necessary for the protection of in- 
vestors, and upon the taking effect of such order the 
registration of such company shall cease to be in 
effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than May 16, 1978, at 5:30 p.m. 
submit to the Commission in writing a request for a 
hearing on the application accompanied by a statement 
as to the nature of his interest, the reasons for such 
request, and the issues, if any, of fact or law proposed 
to be controverted, or he may request that he be noti- 
fied if the Commission shall order a hearing thereon. 
Any such communication should be addressed: Sec- 
retary, Securities and Exchange Commission, Wash- 
ington, D.C. 20549. A copy of such request shall be 
served personally or by mail upon the Applicant at the 
address stated above. Proof of such service (by affi- 
davit, or in case of an attorney-at-law, by certificate) 
shall be filed contemporaneously with the request. As 
provided by Rule 0-5 of the Rules and Regulations 
promulgated under the Act, an order disposing of the 
application herein will be issued as of course following 
said date unless the Commission thereafter orders a 
hearing upon request or upon the Commission’s own 
motion. Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10215/April 21, 1978 


In the Matter of 


MARATHON SECURITIES CORPORATION 
HIGHLAND CAPITAL CORPORATION 


and 
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WALTER SCHEUER 
635 Madison Avenue 
New York, New York 10022 


(812-4270) 


NOTICE OF FILING OF APPLICATON PURSUANT TO 
SECTION 17(b) OF THE ACT FOR AN ORDER EX- 
EMPTING PROPOSED TRANSACTION FROM SEC- 
TION 17(a) OF THE ACT 


NOTICE IS HEREBY GIVEN that Marathon Securities 
Corporation (“Marathon”), a closed-end, non-diversi- 
fied management investment company registered 
under the Investment Company Act of 1940 (‘‘Act”), 
Highland Capital Corporation (“Highland”), a closed- 
end, non-diversified management investment company 
registered under the Act, and Walter Scheuer, a direc- 
tor, officer and principal stockholder of both Marathon 
and Highland (collectively, “Applicants”), filed an ap- 
plication on February 14, 1978, for an order pursuant to 
Section 17(b) of the Act exempting from the provisions 
of Section 17(a) of the Act a proposed purchase by 
Highland and Mr. Scheuer of certain property owned by 
Marathon in connection with Marathon’s ongoing liqui- 
dation and dissolution as a registered investment com- 
pany. All interested persons are referred to the applica- 
tion on file with the Commission for a statement of the 
representations contained therein, which are sum- 
marized below. 


Marathon was organized as a Delaware corporation and 
registered under the Act in May, 1965. At a meeting 
held on October 2, 1974, Marathon’s stockholders con- 
sidered and approved a plan (“Plan”) for the liquidation 
and dissolution of Marathon and the termination of 
Marathon’s status as a registered investment company. 
On December 6, 1974, Marathon filed a Certificate of 
Dissolution with the Delaware Secretary of State and, 
under Delaware law, Marathon was thereby legally 
dissolved. The application states that, pursuant to the 
Plan, Marathon’s officers and directors have been 
liquidating Marathon and winding up its affairs as ex- 
peditiously as practicable. Highland was organized in 
March, 1969, as a Delaware corporation and was reg- 
istered under the Act in April, 1969. 


Walter Scheuer is the principal stockholder and Chair- 
man of the Board of Directors of Marathon and 
Highland. As of December 31, 1977, Mr. Scheuer, 
members of his immediate family and trusts and ac- 
counts in which he participates in the management 
owned 194,549 shares or approximately 48% of the is- 
sued and outstanding shares of Marathon common 
stock and 711,302 shares or approximately 70% of the 


issued and outstanding shares of Highland common 
stock. 
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In furtherance of its liquidation and dissolution as a 
registered investment company, Marathon proposes to 
se'l to Highland and Mr. Scheuer, individually, certain 
office furniture and equipment for which it has no 
further use or reason to retain. The price at which High- 
land proposes to purchase a substantial portion of the 
furniture and equipment represents its appraised value 
as determined by an independent appraiser retained by 
the Applicants. Similarly, the price at which Mr. 
Scheuer proposes to purchase the remainder of the 
furniture and equipment from Marathon represents its 
appraised value as determined by the same appraiser. 
It is proposed that Highland and Mr. Scheuer will pay 
$7,385 and $1,550, respectively, for the furniture and 
equipment they each intend to purchase. Aplicants 
have been advised by the appraiser that the appraised 
values represent the amount at which a dealer in used 
furniture could expect to sell the furniture and equip- 
ment at retail, not the substantially lesser amount 
which Marathon could expect to realize if it were to sell 
such furniture and equipment to a third party, other 
than Highland or Mr. Scheuer. 


Section 17(a)(2) of the Act, with certain exceptions not 
here relevant, prohibits an affiliated person, acting as 
principal, knowingly to purchase from a registered 
company, or from any company controlled by such reg- 
istered company, any security or other property. 
Section 17(b) of the Act provides that the Commission, 
upon application, may exempt a transaction from the 
provisions of Section 17(a) of the Act if the evidence 
establishes that the terms of the transaction, including 
the consideration to be paid or received, are reasonable 
and fair and do not involve overreaching on the part of 
any person concerned, and that the proposed trans- 
action is consistent with the policy of the registered in- 
vestment company concerned and the general pur- 
poses of the Act. 


Section 2(a)(3) of the Act includes within the definition 
of an “affiliated person” of another person any person 
owning 5% or more of the outstanding voting secu- 
rities of such other person, any officer or director of 
such other person and any person directly or indirectly 
controlling, controlled by or under common control 
with such other person. Section 2(a)(28) of the Act 
includes “a company” within the definition of a 
“person.” The application states that Marathon and 
Highland are under common control and are thus “af- 
filiated persons” of each other within the meaning of 
Section 2(a)(3) of the Act. Similarly, Mr. Scheuer is an 
“affiliated person” of both Marathon and Highland by 
virtue of his positions as a director, officer and princi- 
pal stockholder of both companies. 


Based upon the foregoing, the proposed purchase by 
Highland and Mr. Scheuer of certain property owned by 
Marathon migh be deemed to be in violation of Section 





17(a)(2) of the Act. Accordingly, Applicants request an 
order of the Commission pursuant to Section 17(b) of 
the Act. Applicants state that the terms of the pro- 
posed transaction, including the consideration to be 
paid, are fair and reasonable and do not involve over- 
reaching on the part of any person concerned. In 
addition, Applicants represent that the transaction is 
consistent with the plan for the dissolution and liqui- 
dation of Marathon and the investment policies of both 
Marathon and Highland and that the transaction is con- 
sistent with the general purposes of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than May 16, 1978, at 5:30 p.m., 
submit to the Commission in writing a request for a 
hearing on the matter accompanied by a statement as 
to the nature of his interest, the reason for such re- 
quest, and the issues, if any, of fact or law proposed to 
be controverted, or he may request that he be notified if 
the Commission shall order a hearing thereon. Any 
such communication should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be served per- 
sonally or by mail upon Applicant(s) at the address(es) 
stated above. Proof of such service (by affidavit, or in 
case of an attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
will be issued as of course following said date unless 
the Commission thereafter orders a hearing upon re- 
quest or upon the Commission’s own motion. Persons 
who request a hearing, or advice as to whether a hear- 
ing is ordered, will receive any notices and orders 
issued in this matter, including the date of the hearing 
(if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10216/April 24, 1978 


In the Matter of 

PUTNAM DAILY DIVIDEND TRUST 
225 Franklin Street 

Boston, Massachusetts 02110 


(812-4279) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 6(c) OF THE ACT FOR EXEMPTION FROM 
SECTION 2(a)(19) 


NOTICE IS HEREBY GIVEN that Putnam Daily Dividend 
Trust (“Applicant”), a Massachusetts business trust 
registered under the Investment Company Act of 1940 
(“Act”) as a diversified, open-end, management invest- 
ment company, filed an application on March 9, 1978 
and an amendment thereto on March 31, 1978, pursu- 
ant to Section 6(c) of the Act, for an order declaring 
that Mr. Avery Rockefeller, Jr. (“Rockefeller”), a pro- 
posed trustee of Applicant, shall not be deemed to be 
an “interested person” of Applicant, or The Putnam 
Management Company, Inc. (“Adviser”), the invest- 
ment adviser to the Applicant, or Putnam Fund Distrib- 
utors, Inc. (“Underwriter”), a possible principal under- 
writer for the Applicant, within the meaning of Section 
2(a)(19) of the Act by reason of his being a director of 
The Home Insurance Company (“Home Insurance”) or 
of its subsidiary, Seaboard Surety Corporation (“Sea- 
board Surety”). All interested persons are referred to 
the application on file with the Commission for a state- 
ment of the representations contained therein, which 
are summarized below. 


Rockefeller’s principal occupation is serving as a 
trustee or director of various organizations: Assets 
Management, Inc. (a data processing firm), certain 
other investment companies in The Putnam Group, 
Piggly-Wiggly-Southern, Inc., The Church Pension 
Fund, New England College, the Geraidine R. Dodge 
Foundation, as well as Home Insurance and Seaboard 
Surety. 


Applicant states that Home Capital Services, Inc. 
(“Home Capital’), another wholly-owned subsidiary of 
Home Insurance, is a registered broker-dealer under 
the Securities Exchange Act of 1934 (“Exchange Act”). 
Home Capital trades in the accounts of affiliates of 
Home Insurance and also acts as an underwriter and 
dealer in bonds. 


Section 2(a)(19) defines an “interested person” of an 
investment company and of an investment adviser of or 
principal underwriter for an investment company to 
include any broker or dealer registered under the Ex- 
change Act or any affiliated person of such broker or 
dealer. Section 2(a)(3) of the Act includes in the defini- 
tion of an “affiliated person” of another person, any 
person directly or indirectly controlling, controlled by 
or under common control with such other person. 
Section 2(a)(19) defines “control” as the power to exer- 
cise a controlling influence over the management or 
policies of a company. 


Section 10(a) of the Act prohibits an investment 
company from having a board more than 60% of the 
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members of which are interested persons of such in- 
vestment company from using as its principal under- 
writer any person unless a majority of the company’s 
board are not interested persons of such principal 
underwriter. 


As a director of Home Insurance, Rockefeller might be 
deemed to indirectly control Home Capital, and as a 
director of Seaboard Surety, he might be deemed to be 
under common control with Home Capital. In either 
case, Rockefeller might be considered an affiliated 
person of Home Capital and therefore an interested 
person of Applicant, the Adviser and the Underwriter. 


Applicant states that the Trustees intend to elect 
Rockefeller as a Trustee as soon as practicable if 
Rockefeller is deemed not to be an “interested person” 
of Applicant, the Adviser and the Underwriter within 
the meaning of Section 2(a)(19) of the Act. 


Although an order declaring that Rockefeller shall not 
be deemed to be an interested person of Applicant, the 
Adviser or the Underwriter is not presently necessary to 
maintain the percentage of disinterested Trustees re- 
quired under Sections 10(a) and 10(b) of the Act, Appli- 
cant states that the application has been submitted to 
avoid future violation of such provisions and to con- 
tinue the policy of the investment companies managed 
by the Adviser of having a high proportion of trustees 
or directors who are not interested persons. 


Applicant submits that Rockefeller’s independence in 
acting on its behalf would in no way be impaired be- 
cause of his affiliation with Home Insurance and Sea- 
board Surety. Rockefeller has advised Applicant that 
except in his capacity as a director of Home insurance 
and Seaboard Surety, he has no connection with Home 
Capital and that he does not control nor is he con- 
trolled by Home Capital. 


Applicant represents that it has never done any busi- 
ness with Home Capital, and, if the Commission 
grants this application, undertakes not to transact any 
business with Home Captial. In view of the very large 
number of other bond dealers in the United States, Ap- 
plicant represents that such undertaking will not 
adversely affect its portfolio transactions. 


Section 6(c) of the Act provides, in part, that the Com- 
mission, by order upon application, may exempt any 
person from any provision of the Act, if and to the 
extent that such exemption is necessary or appropriate 
in the public interest and consistent with the protec- 
tion of investors and the purposes fairly intended by 
the policy and provisions of the Act. 


In light of the foregoing representations and the fact 
that the Commission has granted similar applications 
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enabling Rockefeller to serve as a disinterested trustee 
or director of other investment companies managed by 
the Adviser, most recently that of Putnam Option In- 
come Trust (Investment Company Act Release No. 
9934, September 15, 1977), Applicant requests that an 
order be issued, pursuant to Section 6(c) of the Act, 
declaring that Rockefeller shall not be deemed an 
interested person of Applicant, the Adviser or the 
Underwriter within the meaning ofSection 2(a)(19) of 
the Act by reason of his being a director of Home Insur- 
ance and Seaboard Surey. 


NOTICE IS FURTHER GIVEN that any interested per- 
son may, not later than May 19, 1978, at 5:30 p.m., 
submit to the Commission in writing a request for a 
hearing on the matter accompanied by a statement as 
to the nature of his interest, the reason for such re- 
quest, and the issues, if any, of fact or law proposed to 
be controverted, or he may request that he be notified if 
the Commission shall order a hearing thereon. Any 
such communication should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be served per- 
sonally or by mail upon Applicant at the address stated 
above. Proof of such service (by affidavit or, in the case 
of an attorney-at-law, by certificate) shall be filed con- 
temporaneously with the request. As provided by Rule 
0-5 of the Rules and Regulations promulgated under 
the Act, an order disposing of the application will be 
issued as of course following said date unless the 
Commission thereafter orders a hearing upon request 
or upon the Commission’s own motion. Persons who 
request a hearing, or advice as to whether a hearing is 
ordered, will receive any notices and orders issued in 
this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 


Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 1021¢/April 25, 1978 


In the Matter of 
ADMIRALTY INVESTMENT PLANS FOR THE ACCU- 


MULATION OF SHARES OF ADMIRALTY FUND, 
INSURANCE SERIES 





and 


ADMIRALTY INVESTMENT PLANS FOR THE ACCU- 
MULATION OF SHARES OF ADMIRALTY FUND, 
GROWTH SERIES 

1 New York Plaza 

New York, New York 10004 


(811-1250) 
(811-771) 


ORDER PURSUANT TO SECTION 8(f) OF THE ACT DE- 


CLARING THAT COMPANIES HAVE CEASED TO BE 
INVESTMENT COMPANIES. 


Admiralty Investment Plans for the Accumulation of 
Shares of Admiralty Fund, Insurance Series, and Ad- 
miralty Investment Plans for the Accumulation of 
Shares of Admiralty Fund, Growth Series (collectively 
referred to as “Applicants”), registered under the In- 
vestment Company Act of 1940 (the “Act”) as unit in- 
vestment trusts, by Oppenheimer Management Com- 
pany and the Bank of California, N.A., their interim 
sponsor and interim custodian, respectively, filed an 
application on May 19, 1977, and an amendment there- 
to on November 14, 1977, for an order of the Commis- 
sion, pursuant to Section 8(f) of the Act, declaring that 
Applicants have ceased to be investment companies as 
defined in the Act. 


On March 29, 1978, a notice (Investment Company Act 
Release No. 10184) was issued of the filing of said ap- 
plication. The notice gave interested persons an oppor- 
tunity to request a hearing and stated that an order dis- 
posing of the application would be issued as of course 
unless a hearing should be ordered. No request for a 
hearing has been filed, and the Commission has not 
ordered a hearing. 


The matter has been considered, and it is found that 
the Applicants have ceased to be investment com- 
panies as defined in the Act. Accordingly, 


IT IS HEREBY ORDERED, pursuant to Section 8(f) of 
the Act, that the registration of Admiralty Investment 
Plans for the Accumulation of Shares of Admiralty 
Fund, Insurance Series, and Admiralty Investment 
Plans for the Accumulation of Shares of Admiralty 


Fund, Growth Series, shall forthwith cease to be in 
effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10218/April 27, 1978 


In the Matter of 


E. F. HUTTON & COMPANY, INC. 
SHEARSON HAYDEN STONE INC. 


and 


THOMSON MCKINNON SECURITIES INC. 
One Battery Park Plaza # 
New York, New York 10004 


(812-4283) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 


GRANTING AN EXEMPTION FROM SECTION 30(f) OF 
THE ACT 


E. F. Hutton & Company, Inc., Shearson Hayden Stone 
Inc. and Thomson McKinnon Securities Inc. (“Appli- 
cants”), registered broker-dealers, filed an application 
on March 14, 1978, pursuant to Section 6(c) of the 
investment Company Act of 1940 (“Act’’) for an order of 
the Commission exempting the Applicants and their 


co-underwriters in a proposed offering of Common 
Shares of Dreyfus Mergers and Acquisitions Fund, Inc. 
(“Company”), a registered, closed-end diversified 
management investment company, from Section 30(f) 
of the Act, which incorporates Section 16 of the Secu- 
rities Exchange Act of 1934, with respect to their trans- 
actions incidential to the distribution of the Company’s 
shares. 


On April 6, 1978, a notice (Investment Company Act 
Release No. 10193) was issued of the filing of said ap- 
plication. The notice gave interested persons an oppor- 
tunity to request a hearing and stated that an order dis- 
posing of the application would be issued as of course 
unless a hearing should be ordered. No request for a 
hearing has been filed, and the Commission has not 
ordered a hearing. 


The matter has been considered, and it is found that 
the granting of the requested exemption is appropriate 
in the public interest and consistent with the 
protection of investors and the purposes fairly intend- 
ed by the policy and provisions of the Act. Accord- 
ingly, 


IT iS HEREBY ORDERED, pursuant to Section 6(c) of 
the Act, that the application for exemption from Sec- 
tion 30(f) of the Act, to the extent requested, be and 
hereby is, granted effective forthwith. 
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For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT ADVISERS ACT 
OF 1940 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 625/April 25, 1978 


In the Matter of 


WEISS, PECK & GREER 
30 Wall Street 
New York, New York 10005 


(803-8) 


ORDER PURSUANT TO SECTION 206A OF THE 
INVESTMENT ADVISERS ACT OF 1940 GRANTING AN 
EXEMPTION FROM THE PROVISIONS OF SECTION 
205 THEREOF. 


On March 28, 1978, a notice (Investment Advisers Act 
Rel. No. 623) was issued on an Application filed on 
December 15, 1977, and an amendment thereto on 
January 30, 1978, by Weiss, Peck & Greer 
(“Applicant”), a diversified securities firm and member 
of the New York Stock Exchange and various other 
stock exchanges and also registered with the 
Commission as an investment adviser under the 
Investment Advisers Act of 1940 (“Advisers Act”), 
pursuant to Section 206A of the Advisers Act for an 
order of the Commission exempting Applicant from the 
provisions of Section 205 of the Advisers Act to the 
extent necessary to allow it to participate in the 
organization of a new venture capital enterprise to be 
structured as a limited partnership (“Fund”) and to 
share in compensation therefrom based on a percentage 
of capital gains formula subject to two conditions 
specified in the application. The Fund’s principal 
purpose will be to make private equity and venture 
capital investments which will involve the General 
Partner of the Fund in the development of corporate 
strategies for, and the direction of, the companies in 
which the Fund invests. 


The notice gave interested persons an opportunity to 
request a hearing, and stated that an order disposing of 
the application would be issued as of course unless a 
hearing should be ordered. No request for a hearing 
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has been filed and the Commission has not ordered a 
hearing. 


The matter has been considered in light of the 
particular facts and representations set forth in the 
application and summarized in the above referenced 
notice, and it is found that the granting of the 
requested exemption is appropriate in the public 
interest and consistent with the protection of investors 
and the purposes fairly intended by the policy and 
provisions of the Advisers Act. Accordingly, 


IT IS ORDERED, pursuant to Section 206A of the 
Advisers Act, that the application for exemption from 
the provisions of Section 205 of the Advisers Act, to 
the extent requested, be, and hereby is, granted, 
effective forthwith subject to the conditions (1) that the 
limited partnership interests in the Fund will be sold 
only to sophisticated individual and_ institutional 
investors in compliance with the provisions of Section 
4(2) of the Securities Act of 1933, each of which will 
make a minimum capital contribution of not less than 
one. million dollars; and (2) that Applicant will itself 
invest, as a limited partner in the Fund’s General 
Partner, not less than one million dollars in the General 
Partner. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 626/April 27, 1978 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 14714/April 27, 1978 


Final Extension of Temporary Exemption from the 
Investment Advisers Act for Certain Brokers and 
Dealers 


AGENCY: Securities and Exchange Commission. 
ACTION: Final extension of temporary rule. 


SUMMARY: Because some broker-dealers might have 
decided, as a result of the May 1, 1975, elimination of 
fixed commission rates on securities transactions, to 
impose charges for their investment advisory services 
which might have caused such broker-dealers to lose 





their exemption from the Investment Advisers Act of 
1940 (“Advisers Act”), the Commission on a temporary 
basis exempted certain broker-dealers from the 
Advisers Act. The Commission now has determined 
that the temporary exemption will be allowed to expire 
at the end of an additional six-month period and that 
no permanent exemption will be adopted. Current staff 
views on the meaning of the term "special 
compensation” are also set forth and public comments 
are solicited on those views and on the question 
whether brokers or dealers who have discretionary 
authority over customers’ accounts should, per se, be 
considered investment advisers with respect to such 
accounts. 


DATES: Effective date of final extension—April 27, 
1978; comments must be received on staff views on the 
meaning of "special compensation” and other issues 
on or before June 30, 1978. 


ADDRESSES: Interested persons should submit their 
views and comments in triplicate to George A. 
Fitzsimmons, Secretary, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. All submissions should refer to File No. 
$7-740, and will be made available for public 
inspection at the Commission’s Public Reference 
Section, Room 6101, 1100 L Street, N.W., Washington, 
D.C. 20005. 


FOR FURTHER INFORMATION CONTACT: 


Michael Berenson, Esq. 

Office of the Chief Counsel 
Division of Investment Management 
Securities & Exchange Commission 
500 N. Capitol Street 

Washington, D.C. 20549 

(202) 376-8053. 


SUPPLEMENTARY INFORMATION: 

1. Synopsis 

The adoption of Rule 19b-3 [17 CFR 240.19b-3] # under 
the Securities Exchange Act of 1934 [15 U.S.C. 78a et 


seq.] [‘‘Exchange Act”], if followed by the 
“unbundling” of brokerage commission charges and 





1 Rule 19b-3 prohibits any national securities 
exchange from adopting or retaining any rule that 
requires, or from otherwise requiring, its members to 
charge fixed rates of commission for transactions 
executed on, or by the use of the facilities of, such 
exchange after May 1, 1975, (May 1, 1976, as to the 
rules of an exchange relating to floor brokerage 
commissions). 


charges for research and other investment advice, 
could cause those brokers or dealers who unbundled to 
become investment advisers as that term is defined in 
the Investment Advisers Act of 1940 [15 U.S.C. 80b-1 et 
seq.] [“Advisers Act”]. Believing that the change from 
fixed to negotiated rates was itself a very significant 
change for brokers and dealers, the Commission 
adopted a series of temporary exemptions from the 
Advisers Act for certain brokers and dealers who had 
been registered pursuant to Section 15 of the Exchange 
Act prior to the May 1, 1975, effective date of Rule 
19b-3 and who were not then registered as an 
investment adviser. The latest of such exemptions 
expires on April 30, 1978. 


An adequate period has elapsed for broker-dealers to 
become familiar with the provisions of the Advisers Act 
and to adjust to the unfixing of commission rates. The 
Commission has considered the impact of the Advisers 
Act on all broker-dealers, including those previously 
exempt, and does not believe compliance with the 
Advisers Act is overly burdensome. This is especially 
true since the Commission has taken several actions 
since the temporary exemptions were first initiated to 
reduce the burdens regulation under the Advisers Act 
imposes on broker-dealers. In addition, the 
Commission believes that the Advisers Act provides 
individuals with certain protections not available under 
the Exchange Act. Accordingly, the Commission has 
concluded that neither a continuation of the temporary 
exemption, beyond a final extension to October 31, 
1978, permitting broker-dealers to prepare for 
compliance with the Advisers Act, nor adoption of a 
permanent exemption from the Advisers Act for any or 
all broker-dealers is necessary or appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the policy 
and provisions of the Advisers Act. 


ll. Background 


On April 23, 1975, the Commission published notice of 
the adoption of temporary Rule 206A-1(T) [17 CFR 
275.206A-1(T)] under the Advisers Act? effective May 1, 
1975, to coincide with the effective date of Rule 19b-3 
under the Exchange Act. The rule was adopted in order 
to allow brokers and dealers to become familiar with 
the Advisers Act and to afford them an adequate period 
of time to develop and test new pricing practices after 
May 1, 1975, without at the same time having to 
register under and comply with the Advisers Act. The 
rule also was adopted to provide for a thorough 





2 Securities Exchange Act Release No. 11368, 
Investment Advisers Act Release No. 455, 40 FR 18424 
(April 28, 1975). 
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consideration by the Commission and the public of 
questions related to the applicability of the Advisers 
Act to brokers and dealers. Registration under and 
compliance with the Advisers Act might otherwise have 
been required of a broker or dealer who made a 
separate charge for investment advice since by doing 
so he might lose the benefit of the exclusion from the 
definition of investment adviser in Section 202(a)(11) 
[15 U.S.C. 80b-2(a)(11(] of the Advisers Act provided 
by Section 202(a)(11)(C) [15 U.S.C. 80b-2(a)(11)(C)] for 
“any broker or dealer whose performance of such 
[investment advisory] services is solely incidental to 
the conduct of his business as a broker or dealer and 
who receives no special compensation therefor.” 


Rule 206A-1(T) provided a four-month exemption from 
the Advisers Act for any broker or dealer who was 
registered as such on May 1, 1975, pursuant to Section 
15 [15 U.S.C. 780] of the Exchange Act and who was 
not then registered with the Commission as an 
investment adviser. On August 20, 1975, the exemptive 
period was extended to April 30, 1976, and at that time 
the exemption was narrowed to exclude after 
November 30, 1975, broker-dealers performing 
investment supervisory services or investment 
management services for special compensation or not 
solely incidenta! to their business as broker-dealers.4 
Subsequently, the Commission amended Rule 
206A-1(T) to provide two additional extensions of the 
rule, expiring April 30, 1977,° and April 30, 1978.6 





3 Section 202(a)(11) of the Advisers Act defines the 
term “investment adviser” to mean, with certain 
exclusions, — 


any person who, for compensation, engages in the 
business of advising others, either directly or through 
publications or writings, as to the value of securities or 
as to the advisability of investing in, purchasing, or 
selling securities, or who, for compensation and as 
part of a regular business, issues or promulgates 
analyses or reports concerning securities. 


4 Securities Exchange Act Release No. 11607, 
Investment Advisers Act Release No. 471 (August 20, 
1975), 40 FR 38157 (August 21, 1975). 


5 Securities Exchange Act Release No. 12297, 
Investment Advisers Act Release No. 506 (April 1, 
1976), 41 FR 14507 (April 6, 1976). 


8 Securities Exchange Act Release No. 13454, 
Investment Advisers Act Release No. 581 (April 20, 
1977), 42 FR 21769 (April 29, 1977). 
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lll. Statutory protections provided by the Advisers 
Act and the rules thereunder which may not be 
available under he Exchange Act and the rules 
thereunder. 


Both the Advisers Act and the Exchange Act provide a 
regulatory framework designed to protect investors and 
the public interest while permitting the provision of 
professional services in the financial marketplace. 
While the two statutes are similar, there are some 
differences, particularly with respect to their antifraud 
provisions. Both investment advisers and _ broker- 
dealers are subject to general antifraud provisions 
under their respective Acts. In light of several recent 
Supreme Court decisions, however, the Commission 
believes that the protections afforded investors under 
Rule 10b-5 [17 CFR 240.10b-5], the general antifraud 
rule adopted pursuant to Section 10(b) [15 U.S.C. 
78j(b)] of the Exchange Act, may .not be so broad as 
those afforded under the comparable provisions in 
Section 206 [15 U.S.C. 80b-6] of the Advisers Act, 
particularly with regard to a person who is not a 
purchaser or seller of securities. These differences are 
appropriately related to the obligations of persons 
required to be registered under the Advisers Act. 


Other provisions of the Advisers Act have no 
equivalents in the Exchange Act. There are not any 
general requirements under the Exchange Act 
comparable to the consent requirement in Section 
206(3) of the Advisers Act, nor are there specific 
provisions relating to contracts as in Section 205 [15 
U.S.C. 80b-5) of the Advisers Act.” 


IV. The feasibility of compliance by brokers and 
dealers with both the Advisers Act and the Exchange 
Act. 

A. General burdens 


Public commentators on Rule 206A-1(T) have stated 
that it would be burdensome for brokers and dealers to 





7 There are also advertising rules (Rule 206(4)-1 [17 
CFR 275. 206(4)-1]) and certain recordkeeping rules 
under the Advisers Act, e.g., Rules 204-2(a)(12) and 
(13) [17 CFR 275.204-2(a)(12) and (13)], for which there 
are no parallel provisions in the Exchange Act. 
Because of differences in the manner in which broker- 
dealers and investment advisers conduct their 
respective businesses, and because of certain common 
law protections and certain rules of self-regulatory 
organizations adopted pursuant to the Exchange Act, 
these differences may in some instances reflect 
alternative regulatory approaches under the two Acts 
and not necessarily differing levels of investor 
protection. 





become subject to the Advisers Act. There are, 
however, currently over 300 firms which are dually 
registered, apparently including fourteen of the fifteen 
largest brokers and dealers doing a primarily public 
business. The number and size of the dual registrants 
suggest that registration under and compliance with 
the Advisers Act is not unduly burdensome. 
Furthermore, as indicated below, the Commission has 
Significantly alleviated certain burdens which have 
been brought to its attention. 


B. Specific burdens 


1. Disclosures dual registrants must make in 
connection with securities transactions with clients. 


A number of commentators on Rule 206A-1(T) 
suggested that it is not feasible for broker-dealers who 
are also investment advisers to comply with the 
standards set forth in two Commisison pronounce- 
ments, Advisers Act Release No. 40, February 5, 1945, 
and In the Matter of Arileen W. Hughes 27 S.E.C. 629 
(1948), aff'd sub nom. Hughes v. S.E.C., 174 F.2d 969 
(D.C. Cir. 1949). In Advisers Act Release No. 40, the 
Commission set forth comprehensive disclosures it 
believed were necessary in circumstances to which 
Section 206(3) of the Advisers Act [15 U.S.C. 80b-6(3)] 
is aplicable, i.e., when an investment adviser, acting as 
such, proposes either to act as principal, or as broker 
for another person, in a transaction with a client. The 
Arleen Hughes case was a proceeding based primarily 
on a broker-dealer/investment adviser’s failure to make 
the disclosures required by Advisers Act Release No. 
40. 


The Commission has already recognized “that some 
modification is appropriate [of the position set forth in 
Release No. 40], which now appears inappropriate in 
light of the investment advisory business as it has 
evolved to the present time” and indicated that in any 
such situation the extent of the detailed disclosure 
required would depend on the facts of each case.8 


Not only has the Commission adopted a more flexible 
approach concerning the disclosures a dual registrant 
must make when acting in a dual capacity in a 
transaction with a client, but, when persuasive 
arguments have been presented that Section 206(3) is 
unduly burdensome in particular circumstances, it has 
also adopted rules, such as Rules 206(3)-1 and 206(3)-2 
(17 CFR 275.206(3)-1 and 206(3)-2] to eliminate those 





8 Advisers Act Release No. 470 (August 20, 1975). 


burdens.9 The Commission would give serious and 
prompt consideration to providing further relief from 
any other undue burdens that might be imposed by 
Section 206(3) or any other provision of the Adivsers 
Act or the rules thereunder on brokers and dealers who 
are registered as investment advisers. 


2. Fiduciary Obligations of Brokers and Dealers who 
are Investment Advisers 


Another reason some broker-dealers have given for 
desiring an exemption from the Advisers Act is their 
belief that an investment adviser, as such, may be held 
to have higher duties to his clients than does a broker 
or dealer to his customers. To the extent this may be 
true, no persuasive reason has been given to lower 
standards imposed by law. Moreover, since a dual 
registrant is not an investment adviser to brokerage 
clients to whom it provides advisory services on a 
rong | incidental basis and without special compensa- 
tion, 0 it does not appear that a dual registrant will 
owe such higher duties to any clients other than its 
advisory clients. 


3. ERISA 


Some commentators expressed concern that if 
broker-dealers were required to register as investment 





9 Rule 206(3)-1 states that a broker or dealer will not be 
construed to be acting as an investment adviser with 
respect to a particular transaction (and therefore the 
disclosure obligations of Section 206(3) will not attach) 
if its advice has been furnished only be means of (1) 
publicly distributed written statements or publicly 
made oral statements; (2) statements or materials 
which are not directed to the needs of a specific 
individual; (3) statistical information which does not 
comment on the investment merits of a particular 
security; or (4) a combination of the foregoing 
services. 


Rule 206(3)-2 provides an alternative means of 
compliance with Section 206(3) for those advisers who 
wish to effect agency cross transactions for their 
clients. The rule allows clients to provide advance 
consent authorizing such transactions for a period nat 
exceeding one year, but requires the investment 
adviser to furnish the client certain disclosures 
concerning the compensation received in connection 
with such transactions on a transaction-by-transaction 
basis, as well as a cumulative basis, within thirty days 
prior to the expiration of the period covered by the 
blanket consent the rule envisions. 


10 See Section V, infra. 
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advisers, problems might arise with respect to the 
Employee Retirement Income Security Act of 1974 
(“ERISA”) [29 U.S.C. 1001 et seq.]. In particular, those 
commentators were concerned that registration under 
the Advisers Act might bear on whether a broker-dealer 
would be deemed to be a “fiduciary” for purposes of 
ERISA. Determination of a broker-dealer’s obligations 
under ERISA would not appear, however, to turn on 
whether the broker-dealer is also registered under the 
Advisers Act. The term “fiduciary” is defined in 
ERISA’! and has been further refined in regulations 
adopted by the ry ganar of Labor and the Internal 
Revenue Service.1* The Commission will, of course, 
continue to work with the Department of Labor and the 
Internal Revenue Service regarding the interrelation- 
ship of ERISA and the federal securities laws. 


4. State regulation 


The Commission has also given attention to the 
concerns of some brokers and dealers that if they are 
required to register under the Advisers Act various 
states may impose their investment adviser regulations 
on such previously exempt brokers and dealers and 
that this will result in unnecessary, duplicative 
regulation. The Commission, of course, is anxious to 
avoid unnecessary regulatory burdens. It would be 
improper, however, for the Commission to conclude 
not to act in a manner necessary for the protection of 
investors on the ground that some states, whose 
actions are beyond the Commission’s scope of 
authority, may as a consequence apply regulations 
which members of the brokerage industry believe are 
unnecessary. 


V. Scope of Exclusion Provided by Section 
202(a)(11)(C) 


When the temporary rule expires, a broker or dealer 
would still be excluded from the definition of 
investment adviser to the extent he could meet the 
statutory standards in Section 202(a)(11)(C) relating to 
the furnishing of advisory services solely incidental to 
the conduct of his business as a broker-dealer and 
without special compensation therefor. 


The relationship of a broker or dealer to his brokerage 
customers does not become an investment advisory 





11 Section 3(21)(A) of the Employee Retirement 
Income Security Act of 1974, 29 U.S.C. 1002(21)(A) 
(1974). 


12 29 CFR 2510.3-21 (1977). 
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relationship merely because the broker or dealer is . 
registered as an investment adviser. A broker or dealer | 
who is registered as an investment adviser is not by 
reason of that fact an investment adviser to those of his 
brokerage clients to whom he provides advisory 
services on a solely incidental basis and without 
special compensation. 


As early as October 28, 1940, the Commission, in 
Investment Advisers Act Release No. 2, made known 
the opinion of its General Counsel as to the meaning of 
the term “special compensation” in various 
circumstances in which a_ broker-dealer provided 
investment advice solely incidental to the conduct of 
his business as a broker or dealer. 


The examples treated in this release suggest that 
“special compensation” for investment advice is 
compensation to the broker-dealer in excess of that 
which he would be paid for providing a brokerage or 
dealer service alone. However, because the existence 
or non-existence of “special compensation” in any 
particular circumstance may not be clear, the 
Commission considers it desirable that the current 
views of the Division of Investment Management on 
this subject be provided to broker-dealers for their 
guidance, while also calling for comment on this 
question. 


The Division of Investment Management regards 
special compensation as existing only where there is a 
clearly definable charge for investment advice. This 
reflects the Division’s position that a client who 
perceives that he is paying a charge specifically for 
investment advice is entitled to the protections of the 
Advisers Act. 


The Division would not look outside the fee structure of 
a given firm to determine whether special 
compensation exists. That is, just because a 
“discount” firm offered lower rates than a “full-service” 
firm, the Division would not call the “full-service” 
firm’s charges “special compensation.” 


If a firm negotiates different fees with its clients for 
similar transactions, the Division would not regard the 
differences in charges “special compensation” for 
investment advice since whether they were or were not 
based on the presence or absence of investment advice 
appears too hypothetical. 


Nor would the Division regard as “special 
compensation” general differentials which exist 
because a firm provided, on the one hand, an 
unrestricted execution service and, on the other hand, 
a restricted execution service, such as one in which 
customers must have the necessary cash in their 
accounts at the time a purchase order is placed and 
must accept execution at the next day’s opening price. 





However, if a broker-dealer has in effect, either 
formally or informally, two general schedules of fees 
available to a customer, the lower without investment 
advice and the higher with investment advice and the 
difference is primarily attributable to this factor, or if a 
broker-dealer should separately bill a particular 
customer with a specific charge for investment advice, 
the Division would regard the extra charge as “special 
compensation” for investment advice. This is the 
position that was taken by the General Counsel in 1940 
and it is the position that the Division believes would 
be taken by a court today. This would be the case even 
in a situation, currently non-existent, in which a 
current “full-service” firm implements a “discount” or 
“execution-only” service. If the differential in general 
rate structure offered to a particular client could be 
said to be primarily attributable to the rendering of 
investment advice, the Division would deem at least 
part of the differential to be “special compensation” for 
investment advice. 


The recently adopted Rule 11a2-2(T) under the 
Exchange Act [17 CFR 240.11a2-2(T)] in certain 
circumstances permits a broker-dealer (the “initiating 
broker-dealer”) to retain compensation in connection 
with effecting transactions for an account as to which 
he exercises investment discretion. The rule requires 
the initiating broker-dealer to forward the orders to 
other broker-dealers for execution and also requires the 
initiating broker-dealer to furnish to a discretionary 
account at least annually a statement setting forth the 
total amount of transactional compensation retained 
by the initiating broker-dealer, exclusive amounts paid 
to the executing broker-dealer. 


The Division believes that, as indicated by Investment 
Advisers Act Release No. 2, unless an initiating broker 
charged specifically for investment advice, the mere 
fact that he received compensation for advice and other 
services, in addition to the compensation paid to an 
executing broker, would not make such compensation 
“special compensation.” Moreover, the mere report of 
such compensation should not cause such retained 
amounts to be “special compensation.” 


The views set forth above are the Division of 
Investment Management’s current views on the 
meaning of the term “special compensation.” The 
Commission requests comments and suggestions 
from all interested persons on these views. The 
Commission also requests comments on whether the 
meaning of “special compensation” should be 
expanded or narrowed, by rule or interpretation, and 
the impact such action would have on brokers and 
dealers who would be affected thereby. 


For example, on the one hand, the term “special 
compensation” might be interpreted to apply to a part 
of the fee negotiated between a broker-dealer and a 


customer if the fee is higher than the fee that would 
have been negotiated for an execution service alone 
and one reason the fee is higher is that it includes a fee 
for investment advice.'Y On the other hand, the 
meaning of special compensation might be interpreted 
as not including any charge for investment advice that 
is made on a transactional basis as part of a charge for 
a broker or dealer service. 


Under previous interpretations of the scope of the 
exclusion provided by Section 202(a)(11)(C) of the 
Advisers Act, broker-dealers who have exercised 
discretionary authority over the accounts of some of 
their customers were generally regarded as providing 
investment advice incidental to their business as a 
broker-dealer and were not considered subject to the 
Advisers Act with respect to these activities so long as 
the customers did not pay special compensation for 
these services. ! 


It appears, however, that relationships which include 
discretionary authority to act on a client’s behalf have 
many of the characteristics of the relationships to 
which the protections of the Advisers Act are 
important. Accordingly, the Commission is consi- 
dering whether it should take action, by rule or 
otherwise, to interpret the scope of the exclusion 
provided by Section 202(a)(11)(C) of the Advisers Act 
so that it is not available to a broker-dealer who 
exercises “investment discretion”, as defined in 
Section 3(a)(35) of the Exchange Act!® [15 U.S.C. 





13 This interpretation might most clearly give effect to 
the view that a person who clearly perceives that he is 
paying for investment advice should receive the 
protections of the Advisers Act. 


14 This interpretation might tend to reduce to the 
greatest extent any disincentive (because of potential 
Advisers Act regulation) for a “full-service” brokerage 
firm to introduce a discount service or for a discount 
house to introduce a “full-service” brokerage package. 


15 The staff of the Commission has taken the position 
that a broker-dealer whose business consists almost 
exclusively of managing accounts on a discretionary 


basis is not providing investment advice solely 
incidental to his business as a broker-dealer. 


16 Section 3(a)(35) states: 


A person exercises “investment discretion” with 
respect to an account if, directly or indirectly, such 
person (A) is authorized to determine what securities 
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78c(a)(35)], and so that all customers of a broker-dealer 
whose accounts are managed on a discretionary basis 
would be considered advisory clients. The Commission 
requests comments on the advisability of such action 
and the effects such action would have on brokers and 
dealers. 


Vi. Conclusion 


The Commission has considered the public comments 
received on Rule 206A-1(T) and has concluded that the 
temporary exemption from the Advisers Act should not 
be extended beyond October 31, 1978, and that no 
permanent exemption should be adopted. The 
Commission believes it is not onerous for an entity to 
register under and comply with the Advisers Act and it 
does not believe that those registered brokers or 
dealers who will be required to register as investment 
advisers will find the requirements of the Advisers Act 
unduly burdensome. Furthermore, the Advisers Act 
and the rules thereunder provide investors certain 
protections which are not available under the Exchange 
Act and the rules thereunder. 


AUTHORITY: 


The amendment to Rule 206A-1(T) is adopted pursuant 
to Sections 206A, 211(a) and 211(b) of the Advisers Act 
[15 U.S.C. 80b-6a, 80b-11(b)]. 


Accordingly, §275.206A-1(T), paragraph (a), Part 275 of 
Chapter Il of Title 17 of the Code of Federal 
Regulations is hereby amended to change the 
expiration date of the temporary exemption contained 
therein from April 30, 1978, to October 31, 1978. 


The Commission finds, in accordance with the 
requirements of the Administrative Procedure Act [5 
U.S.C. 553(d)], that notice of the amendment to Rule 
206A-1(T) prior to adoption and public procedure 
thereon is unnecessary, and publication for 30 days 
prior to the effective date may be omitted, since the 
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or other property shall be purchased or sold by or for 
the account, (B) makes decisions as to what securities 
or other property shall be purchased or sold by or for 
the account even though some other person may have 
responsibility for such investment decisions, or (C) 
otherwise exercises such influence with respect to the 
purchase and sale of securities or other property by or 
for the account as the Commission, by rule, 
determines, in the public interest or for the protection 
of investors, should be subject to the operation of the 
provisions of this title and the rules and regulations 
thereunder. 
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amendment continues an exemption from statutory 
requirements which otherwise would be applicable, 
and since it is in the public interest to facilitate 
compliance with the Advisers Act by those brokers and 
dealers who previously were exempt from the Advisers 
Act. Accordingly, the amendment to Rule 206A-1(T) 
shall become effective on the date hereof. 


By the Commission. 


George A. Fitzsimmons 
Secretary 








LITIGATION 





Litigation Release No. 8371A 


S.E.C. v. KEY ENERGY CORPORATION, et al. 
(N/D Texas) 


(CA3-78-0387G) 


Richard M. Hewitt, Administrator of the Fort Worth 
Regional Office of the Securities and Exchange 
Commission, today announced the filing on April 6, 
1978, of a civil injunctive complaint in Federal District 
Court, at Dallas, Texas, against Key Energy 
Corporation—California, Los Angeles, California, and 
Key Energy Corporation—Texas, and Larry L. Ripaldi, 
both of Dallas. 


The complaint alleged violations of the registration and 
anti-fraud provisions of the federal securities laws in 
connection with the offer and sale of investment 
contracts comprised of filing programs involving the 
submission of offers for oil and gas leases on parcels 
of federally-owned land by the Bureau of Land 
Management of the United States Department of the 
Interior in the States of New Mexico, Colorado, 
Wyoming, Utah, and Montana. 


The complaint further alleged that in connection with 
the offer and sale of investment contracts, Ripaldi, and ~ 





others under his direction and control, made 
representations and omitted to state material facts 
concerning, among other things, the value of lease 
rights for parcels of land on which investors’ names 
were filed, use of investors’ monies paid for future 
fulfillment of filing program contracts with investors, 
number of filings per month to be made under the filing 
program contracts, and probability of success in 
obtaining valuable lease rights on a parcel of land as a 
result of an investment in the filing programs. 


The complaint also requests appointment of a receiver 
for Key Energy Corporation—California, and Key 
Energy Corporation—Texas, based upon allegations 
that the two corporations are insolvent and that the 
corporations are engaged in a fraud upon the investing 
public. 





Litigation Release No. 8378/April 21, 1978 


SEC v. PENN CENTRAL CO., et al. 
Civil Action No. 74-1125 
(E.D.Pa) 


On April 12, 1978, Chief Judge Joseph S. Lord Ill of the 
U.S. District Court for the Eastern District of 
Pennsylvania entered ordered stipulations with respect 
to defendants Angus Wynne and H. L. Caldwell in 
S.E.C. v. Penn Central. The ordered stipulations were 
entered without admission or denial by the defendants 
of the allegations in the Commission’s Complaint. 


The ordered stipulation as to Wynne provides that he 
will not become a director, officer, employee, 
consultant or otherwise associated with the companies 
in the Penn Central complex of companies and that 
upon hereafter becoming an officer or director of any 
public company subject to the Federal securities laws 
will set forth in writing the manner and method by 
which he will discharge his responsibilities under the 
Federal securities laws of his position and submit such 
document to the general counsel of the company. The 
request for injunctive relief as to Wynne previously had 
been dismissed from this action on a finding of his not 
being currently involved with public companies and of 
his having certain health problems. 


The ordered stipulation as to Caldwell provides that he 
will not become a director, officer, employee, 
consultant or otherwise associated with the companies 
in the Penn Central complex of companies and that 
upon hereafter becoming a director of any public 
company subject to the securities laws will set forth in 
writing the manner and method by which he will 
discharge his responsibilities under the Federal 
securities laws of his position and submit such 
document to the general counsel of the company. 


On January 13, 1978, Judge Lord dismissed the 
Commission’s action as to Penn Central Company, the 
holding company of Penn Central Transportation 
Company. Penn Central Co. is under the jurisdiction of 
the federal court pursuant to bankruptcy and its only 
substantial asset is common stock of the 
Transportation Co. Under plans for reorganization of 
Penn Central Co. and the Transportation Co., the 
company will cease to exist at the conclusion of the 
bankruptcy proceedings. The Transportation Company 
previously consented to an injunction in this action. 





Litigation Release No. 8379/April 21, 1978 


SECURITIES AND EXCHANGE COMMISSION v. 
CITIZENS AND SOUTHERN REALTY INVESTORS 


(United States District Court for the District of 
Columbia) 


(Civil Action No. 78-0711). 


The Securities and Exchange Commission announced 
today the filing and settlement of a civil injunctive 
action in the United States District Court for the 
District of Columbia against Citizens and Southern 
Realty Investors, an Atlanta-based real estate 
investment trust (“REIT”). 


|. The Complaint 


The Commission’s complaint alleged that CSRI was 
from 1972 through 1976 one of the ten largest REITs in 
the nation, with assets exceeding at one time $450 
million. During this period, CSRI was managed 
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pursuant to an advisory contract by The Citizens and 
Southern National Bank (“CSNB”). 


The complaint alleges that, from sometime in 1971, 
CSNB recommended, and CSRI subsequently 
extended, a number of loans in which CSNB had a 
pre-existing interest. In most cases, it is alleged that 
these loans involved advances to borrowers by CSNB 
on atemporary basis, which advances were repaid with 
the proceeds of interim or permanent loans 
subsequently extended by CSRI. Although under 
CSRI’s Declaration of Trust such transactions required 
approval by a majority of CSRI’s nonaffiliated trustees, 
it is alleged that in a significant number of instances 
CSNB did not disclose its pre-existing interest in a 
recommended loan, nor did it obtain the necessary 
approval of CSRI’s nonaffiliated trustees. The 
complaint avers that, during the period 1971-1975, 
CSNB also failed (a) to disclose certain other material 
facts in connection with loans recommended to and 
approved by CSRI’s trustees and (b) to properly 
administer certain loans in accordance with terms 
authorized by CSRI’s trustees. Among other things, it 
is alleged that CSNB failed to consummate loans in 
accordance with terms authorized by CSRI’s trustees, 
made material misrepresentations in seeking the 
trustees’ approval of investments or modifications to 
existing investments, and failed to disclose the 
interest of certain loan officers of CSNB in investments 
made by CSRI or the fact that the responsible loan 
officer in at least one loan was a joint venturer with the 
borrower in another business venture. 


It is alleged that the total number of loans involving 
undisclosed material terms or improper administration 
related to at least 11 investments representing total 
claims by the Trust against CSNB of over $15 million. 
The complaint avers that, prior to February 1977, CSRI 
failed to disclose or made inadequate disclosure of 
these matters in its reports filed with the Commission 
and disseminated to the investing public. 


The Commission also alleged in its complaint that 
CSRI failed to make timely or adequate disclosure in 
connection with material terms of a 1972 offering of 
CSRI warrants. Specifically, it is alleged that CSRI 
effected a public offering in or about August 1972 of 
units consisting each of one $100 principal amount 
subordinated debenture’ and one Series A warrant. 





The debentures, which are due to mature on October 
15, 1978, are now the subject of a pending exchange 
offer by CSRI with existing debentureholders under 
which holders of existing debentures would accept new 
debentures with an extended maturity date and a 
reduced rate of interest. The registration statement 
pursuant to which the exchange offering will be made 
has not yet been declared effective by the Commission. 
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Pursuant to the applicable warrant agreement, the 
warrants so offered were exercisable between October 
15 and November 15, 1977, and entitled a holder 
thereof to purchase shares of beneficial interest of 
CSRI at a price equal to 80 percent of their average 
trading price, as defined, during the 10-day period 
preceding October 15, 1977. According to the 
complaint, however, the warrant agreement contained 
a further provision (“the adjusted price provision”) 
which specified that the exercise price could be 
adjusted in the sole discretion of the trustees if the 
Trust were to take any action relating to the Trust’s 
shares which would materially affect the rights of the 
holders of the warrant certificates. The Commission 
alleged that the warrant agreement containing said 
provision was not a part of the prospectus pursuant to 
which said warrants were offered to the investing 
public, although it was filed as an exhibit to the 
registration statement. 


According to the complaint, on October 14, 1977, one 
day prior to opening of the warrant exercise period, 
CSRI publicly announced that it had determined to set 
the exercise price under the adjusted price provision of 
the original warrant agreement. The complaint alleged 
that the resulting exercise price substantially exceeded 
the exercise price which would have obtained under the 
pricing formula disclosed in CSRI’s original 
Registration Statement and Prospectus. The Com- 
mission charged that in connection with the 1972 
offering of the debenture/warrant units, CSRI made no 
public disclosure of the adjusted price provision 
relating to the warrants and, until the October 14, 1977, 
announcement, made no disclosure of the provision in 
any subsequent report filed with the Commission or 
disseminated to CSRI’s public shareholders. 


ll. Settlement with the Commission 


Without admitting or denying the substantive 
allegations of the Commission’s complaint, CSRI 
consented to the entry of an injunction against further 
violations of the antifraud, reporting, and proxy 
provisions of the federal securities laws in connection 
with the offer, purchase or sale of securities of CSRI. 
CSRI also agreed to certain undertakings ordered by 
the Court involving adoption of procedures designed to 
limit future transactions between CSRI and any 
investment adviser thereof and to insure the fairness of 
all future transactions between these entities. 
Specifically, CSR! agreed: 


(a) To continue to maintain a Board of Trustees 


composed of a majority of “independent trustees,” as 
defined; 


(b) To continue to maintain an Audit Committee 
composed of no less than three independent trustees, 
which Committee would consult with CSRI’s 





independent auditors for purposes of resolving 
problems in connection with CSRI’s financial reporting 
practices; and 


(c) To appoint one or more individuals, to be 
employed solely by CSRI, to periodically review and 
report to the Audit Committee on matters involving 
transactions in which CSRI and its investment advisers 
are participants. 


CSRI was also ordered to engage a Special Auditor 
satisfactory to the Commission to conduct a special 
audit of the sufficiency of CSRI’s reserve for loan 
losses as well as the sufficiency of audit procedures 
utilized by CSRI and its independent auditors in 
connection with establishing the reserve. 





Litigation Release No. 8380/April 24, 1978 


U.S. v. RICHARD O. BERTOLI, et al. 
77-236 


Robert J. Del Tufo, United States Attorney for the 
District of New Jersey, and William D. Moran, 
Administrator of the New York Regional Office of the 
Securities and Exchange Commission, announced that 
on April 5, 1978, Chief Judge Lawrence A. Whipple, 
United States District Court Judge, over the objection 
of the U.S. Attorneys Office, accepted pleas of no/o 
contendere to all charges contained in a 77-Count 
Indictment from the following defendants: Richard O. 
Bertoli, age 45, of 1 Van Terrace, Sparkhill, New York; 
Arnold L. Freilich, age 30, of 1157 East Laurelton 
Parkway, Teaneck, New Jersey; Allen Citron, age 37, of 
Stuart Street, Brooklyn, New York; and Stewart 
Dounn, age 43, of 2312 Laconia Avenue, Bronx, New 
York. Sentencing of these defendants is scheduled for 
May 16, 1978. 


The Indictment which was returned on June 20, 1977 by 
a Federal Grand Jury sitting in Newark, New Jersey 
charged these defendants and Sidney Reznik, age 30, 
of 220 Palisade Avenue, Cliffside Park, New Jersey 
with conspiracy, securities fraud, mail fraud and the 
maintenance and submission of false business records 
in connection with the operation of Executive 
Securities Corp. (Executive), a securities broker- 
dealer. Executive, which was a member of the Boston 
Stock Exchange, failed on February 13, 1975, and since 
that time has been in liquidation supervised by a 
trustee appointed under the Securities Investor 


Protection Act of 1970. The Securities Investor 
Protection Corporation (S.I.P.C.) has advanced over 
$2.1 million to the trustee for payment of Executive’s 
customers’ claims. Other securities broker-dealers lost 
over $1 million not reimbursed under S.1.P.C. 


The Attorneys Office advised the Court that the 
Government intended to ask that the Court impose 
substantial prison terms for Bertoli and Freilich and 
reserved its right to ask the Court to impose prison 
terms upon Citron and Dounn. A plea of nolo 
contendere admits for purposes of the case all 
allegations in the Indictment and the Court may 
impose a sentence as if the defendants had pled guilty. 
Based on the pleas, each of the defendants face 175 
years imprisonment and $743,000 in fines as maximum 
penalties. 


Mr. Moran noted that in connection with the 
Commission’s investigation in this matter, a public 
Administrative Proceeding was instituted by Com- 
mission order dated June 17, 1975, which resulted in 
the issuance of an initial decision in which the 
Administrative Law Judge ordered the revocation of 
Executive’s registration as a broker-dealer and the 
expulsion of Executive from membership with the 
National Association of Securities Dealers; and barred 
both Bertoli and Freilich from association with a 
broker-dealer. The decision with respect to Bertoli and 
Freilich is currently being reviewed by the 
Commission. The decision with respect to Executive 
has become final. 


Members of the New York Regional Office assisted Mr. 
Del Tufo’s Office with the investigation which resulted 
in the return of the Indictment and the prosecution of 
the case. Del Tufo, in a release issued by his Office, 
praised the New York Regional Office of the 
Commission and the Postal Inspection Service for their 
investigative efforts in this matter. 





Litigation Release No. 8381/April 24, 1978 


U.S. v. WILLIAM RICHMAN, et al. 
(E.D. Pa. Criminal Action No. 78-70) 


Paul F. Leonard, Administrator, and Thomas H. 
Monahan, Assistant Regional Administrator (Phila- 
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delphia), of the Washington Regional Office of the 
Securities and Exchange Commission, and Joel M. 
Friedman, Attorney-in-Charge of the Philadelphia 
Strike Force, U.S. Department of Justice, announced 
that on March 13, 1978, a federal grand jury sitting in 
Philadelphia, Pennsylvania, returned an_ eighteen- 
count indictment against William Richman of 
Philadelphia, Pennsylvania. The indictment charged 
Richman with violating and aiding and abetting 
violations of antifraud provisions of the federal 
securities laws and the mail fraud statute in connection 
with an alleged manipulation in 1972-1973 by Richman 
and others of the common stock of Uni-Shield 
International Corporation. 


This indictment supplements an earlier indictment 
returned September 6, 1977, by a federal grand jury 
sitting in Philade!phia, Pennsylvania against Richman 
and five other individuals charging them with violations 
of law in connection with the alleged manipulation of 
the common stock of Uni-Shield International 
Corporation in 1972-1973. In that indictment Richman 
was specifically charged with one count of conspiracy 
to violate the antifraud provisions of the federal 
securities laws and the mail fraud statute. (See U.S. v. 
Birdman, et al., Criminal Action No. 77-383 and 
Litigation Release No. 8104). The two indictments have 
been consolidated for trial which has been scheduled 
to start May 22, 1978. 


This action was one of several that resulted from an 
initial SEC investigation and a subsequent 2 12-year 
grand jury investigation by staff members of the 
Securities and Exchange Commission, U.S. Postal 
Service and the Internal Revenue Service, under the 
direction of the Philadelphia Strike Force. 





Litigation Release No. 8382/April 24, 1978 


U.S. v. INGERMAN 
(E.D. Pa. Information No. 78-26) 


Paul F. Leonard, Administrator, and Thomas H. 
Monahan, Assistant Regional Administrator (Phila- 
delphia), of the Washington Regional Office of the 
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Securities and Exchange Commission, and Joel M. 
Friedman, Attorney-in-Charge of the Philadelphia 
Strike Force, U.S. Department of Justice, announced 
that on March 10, 1978, Ira Ingerman, a resident of 
Narberth, Pennsylvania, and the President of Magic 
Marker Corporation, was sentenced by the Honorable 
John P. Fullam, to one year’s probation and fined 
$1,000 after pleading guilty in U.S. District Court for 
the Eastern District of Pennsylvania on February 8, 
1978, to a one-count information filed on February 1, 
1978, charging him with filing a false Federal income 
tax return for the year 1972. At the same time, pursuant 
to the government’s motion, the Court dismissed a 
31-count indictment brought against Ingerman in 
September 1977 that had charged him and 13 others 
with manipulation of the stock of Magic Marker 
Corporation in 1971-1972. 


The charges contained in the information arose in part 
from various 1972 security trades by Ingerman, 
including one transaction in Magic Marker stock. 


This action was one of several that resulted from a 2 
Ya-year grand jury investigation by staff members of 
the Securities and Exchange Commission, U.S. Postal 
Service and Internal Revenue Service under the 
direction of the Philadelphia Strike Force. 





Litigation Release No. 8383/April 24, 1978 


UNITED STATES v. 
SUSAN E. SMITH 
78 Crim. 141 (LFM) 


MICHAEL D. YORDON AND 


William D. Moran, Administrator of the New York 
Regional Office of the Securities and Exchange 
Commission (“Commission”), and Robert B. Fiske, 
Jr., United States Attorney for the Southern District of 
New York, announced that on April 7, 1978, Michael D. 
Yordon (“Yordon”) and Susan E. Smith (“Smith”) each 
pleaded guilty to one count in satisfaction of three 
counts of an indictment originally returned on March 2, 
1978. The subject count charged them with conspiracy 





to provide false and misleading information to the 
Commission and a federal grand jury in an effort to 
obstruct an investigation into the securities of 
Dimensional Entertainment Corporation. 


In a related civil action filed on October 31, 1977, the 
Commission is presently seeking to enjoin Yordon and 
Smith from further violations of the registration and 
anti-fraud provisions of the securities laws in 
connection with their transactions in Dimensional 
common stock. SEC v. Dimensional Entertainment 
Corporation, 77 Civil 5290 (CHT) (See Litigation 
Release No. 8198). 


By the Commission. 


George A. Fitzsimmons 
Secretary 





Litigation Release No. 8384/April 24, 1978 


UNITED STATES v. ROBERT J. MAIETTA 
78 Crim. 208 (LFM) 


William D. Moran, Administrator of the New York 
Regional Office, and Robert B. Fiske, Jr., United 
States Attorney for the Southern District of New York, 
announced that on March 28, 1978, Robert J. Maietta 
(“Maietta”) pleaded guilty to a two count Information 
charging him with perjury during a Securities and 
Exchange Commission investigation into the securities 
of Dimensional Entertainment Corporation (“Dimen- 
sional”). Specifically, the Information charged that 
Maietta perjured himself in sworn testimony before the 
Commission’s staff with regard to his purchases of 
Dimensional stock through nominee or shared 
purchases, and the manner in which a third person sold 
shares of that corporation’s stock. 


In a related civil action filed on October 31, 1977, the 
Commission is presently seeking injunctive and 
ancillary relief against Maietta. SEC v. Dimensional 
Entertainment Corporation, 77 Civil 5290 (CHT) (See 
Litigation Release No. 8198). 





Litigation Release No. 8385/April 24, 1978 


STATE OF NEBRASKA v. JOHN T. SMITH 
(County Court of Saunders County, Nebraska) 


Robert H. Davenport, Administrator of the Denver 
Regional Office of the Securities and Exchange 
Commission, and Barry Lake, Assistant Director and 
Legal Counsel of the Nebraska Bureau of Securities, 
Lincoin, Nebraska, jointly announced that on April 12, 
1978, the Saunders County Attorney (Nebraska) filed a 
criminal complaint with the County Court of Saunders 
County against John T. Smith, Schuyler, Nebraska, 
charging him with eight counts of violating the 
Nebraska securities laws and one count of obtaining 
money under false pretenses. Arraignment of Smith 
was April 17, 1978. 


The Denver Regional Office rendered assistance to the 
Nebraska Bureau of Securities in bringing this 
complaint which resulted from a joint investigation 
during 1976 of Smith’s offers and sales of oil and gas 
interests in the Nellie Lane #1 and #2 wells in Morrill 
County, Nebraska and the Moye well in Converse 
County, Wyoming to investors in Colorado, Nebraska 
and four other states. 


On September 3, 1976, the Commission filed a civil 
complaint in the Federal District Court in Omaha 
against Smith and others (S.E.C. v. Frank J. Kirby, et 
al., U.S.D.C. Neb., Court Action No. 76-0-339). On 
December 17, 1976, Smith consented, without 
admitting or denying the allegations in the complaint, 
to the entry of a permanent injunction enjoining him 
from violating certain provisions of the registration and 
antifraud provisions of the Federal securities laws in 
the offer and sale of any security. 


For further information, see Litigation Releases 7558, 
7667, and 7716. 





Litigation Release No. 8386/April 25, 1978 


U.S. v. STANLEY T. KIESPERT, et al. 
(USDC, Nebraska, CR 78-0-34) 


Edward G. Warin, United States Attorney for the 
District of Nebraska, and Robert H. Davenport, 
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Administrator for the Denver Regional Office of the 
Securities and Exchange Commission, today an- 
nounced that on April 12, 1978, a federal grand jury in 
Omaha, Nebraska returned a multi-count indictment 
charging Stanley T. Kiespert of Denver, Colorado, 
Joseph A. LeBarber of Pomona, California, and 
Randall W. Koelling of Omaha, Nebraska with various 
counts of securities fraud, mail fraud, and sales of 
unregistered securities in connection with the offer and 
sale of stock in Technical Poultry Processing 
Equipment Company, a Colorado Corporation. 


For further information see Litigation Release Nos. 6632 
and 6667. 





Litigation Release No. 8387/April 25, 1978 


SEC v. BENGAL OIL & GAS CORPORATION, et al. 
(U.S.D.C., W/D Tex.) 
(MO-77-CA 98) 


Richard M. Hewitt, Administrator of the Fort Worth 
Regional Office of the Securities and Exchange 
Commission, today announced that on April 10, 1978, 
Federal District Judge John H. Wood, Jr., at San 
Antonio, Texas, entered an Order of Permanent 
Injunction by Consent against Bengal Oil & Gas 
Corporation, Midland, Texas, enjoining that firm from 
further violations of the antifraud provisions of the 
federal securities laws. 


Bengal Oil & Gas Corporation consented to the entry 
of the Order without admitting or denying the 
allegations of the Commission’s Complaint. 


The Complaint, which was filed on December 8, 1977, 
alleged that Bengal, and others, had violated the 
antifraud provisions of the federal securities laws in 
connection with the offer and sale of joint venture and 
limited partnership interests in oil and gas drilling 
funds and in connection with the sale of Bengal’s 
common stock. 


For further information, see Litigation Release No. 
8232. 
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Litigation Release No. 8388/April 25, 1978 


UNITED STATES v. THOMAS A. CURRY AND 
TIMOTHY J. CURRY 

(ND/TX) 

(CR3-77-348) 


Richard M. Hewitt, Administrator of the Fort Worth 
Regional Office of the Securities and Exchange 
Commission, and Kenneth J. Mighell, United States 
Attorney for the Northern District of Texas,. today 
jointly announced that on April 21, 1978, Federal 
District Judge Sarah T. Hughes, Dallas, Texas, 
sentenced Thomas A. Curry and Timothy J. Curry, 
D/B/A Curry Petroleum Company, both of Dallas, 
Texas, to three years custody, to run concurrently, on 
each of Counts One and Two of four counts of fraud in 
the offer and sale of securities, to which both 
defendants had plead guilty on March 23, 1978. 
Imposition of sentence on Counts Three and Four was 
suspended by Judge Hughes, granting three years 
probation on each count, to run consecutively, to the 
aforementioned custody, conditioned upon restitution 
of the amount of investment loss sustained by the 
investors named in Counts Three and Four. 


The charges to which the defendants plead guilty and 
for which they were sentenced constituted four counts 
of a five count indictment charging them with fraud in 
the offer and sale of securities, one of two indictments 
against the defendants returned by a Federal Grand 
Jury at Fort Worth, Texas, on November 9, 1977. In the 
indictment, Thomas A. Curry and Timothy J. Curry 
were jointly charged with five counts of fraud in the 
offer and sale of securities in connection with an 
offering of fractional undivided working interests in oil 
and gas leases and/or wells located in the LaSalle 
Parish, Louisiana, and Coleman County, Texas, issued 
by Thomas A. Curry and Timothy J. Curry, D/B/A 
Curry Petroleum. In connection with the offer and sale 
of those securities, the indictment alleged that the 
Curry brothers made fraudulent misrepresentations 
concerning, among other things, results of wells 
drilled and purportedly drilled, source of monies paid 
to investors as production income, ownership of leases 
in which interests were sold, and the use of monies 
paid by investors for interests in leases and the drilling 
of oil and gas wells. 


The second indictment, charging the defendants with 
six counts of mail fraud in connection with the sale of 
investment contracts issued by Federal Resources, 
Inc., was dismissed by Judge Hughes on March 23, 
1978. 


For further information see Litigation Releases 8098, 
8193, 8352 and 8368. 








Litigation Release No. 8389/April 26, 1978 


UNITED STATES OF AMERICAv. JOHNG. MERZ, et al. 
Cr. 4-77-132 


(D. of Minn.) 


William D. Moran, Administrator of the New York 
Regional Office of the Securities and Exchange 
Commission, and Andrew W. Danielson, United States 
Attorney for the District of Minnesota, announced that 
on January 11, 1978, pursuant to a stipulated set of 
facts, John G. Merz (“Merz”) and Highland-Dunes 
Scotch Investors, Federal Inc. (“Highland-Dunes”), 
both of Minneapolis, Minnesota, were found guilty of 
one count of mail fraud in connection with the offer 
and sale to the public of investment interests in scotch 
whisky. 


On February 28, 1978, the Honorable Harry H. 


MacLaughlin, United States District Judge for the 
District of Minnesota, sentenced Merz to five years 
imprisonment and a $1,000 fine. Highland-Dunes was 
also fined $1,000. At the time of sentencing, the 


government dismissed the indictment against Carla M. 
Merz of Minneapolis, Minnesota. 


The Merzes and Highland-Dunes had previously been 
enjoined in SEC v. Highland-Dunes Scotch Investors, 
Federal, Inc., et al., 4-75 Civil 21 (D. Minn.). 


For further information, see Litigation Release Nos. 
7244, 7711 and 7995. 





Litigation Release No. 8390/April 26, 1978 


U.S. v. DONALD F. HOYT 
(U.S.D.C. E.D. Mich. Criminal No. 8-80112) 


James K. Robinson, United States Attorney for the 
Eastern District of Michigan, and William D. 
Goldsberry, Administrator of the Chicago Regional 
Office of the Securities and Exchange Commission, 
announced that on April 17, 1978, Donald F. Hoyt, of 
Utica, Michigan, entered guilty pleas to two of the nine 


counts in an indictment returned on March 8, 1978, by 
a federal grand jury at Detroit, Michigan. Hoyt entered 
his guilty pleas to one count that charged that he 
embezzled money from a federally insured credit union 
and to one count that alleged securities fraud. 


The indictment had charged that from about January, 
1975, to about January, 1978, Hoyt was the general 
manager of the Macomb County School Employees 
Credit Union and that he was also a partner in the 
brokerage firm of Manley, Bennett, McDonaid & 
Company. The indictment further charged that Hoyt 
caused credit union checks to be issued, purportedly 
for the purchase of U.S. Government securities, when, 
in fact, the funds were used to purchase other 
securities in several other accounts maintained or 
controlled by Hoyt at the brokerage firm where he was 
employed. In all, the indictment charged, Hoyt 
embezzled, misapplied and converted a total of $2.13 


Sentencing was deferred pending completion of a 
pre-sentence report. For further information, see 
Litigation Release No. 8329 (March 14, 1978). 





Litigation Release No. 8391/April 26, 1978 


SEC v. SALVATORE J. DELORO 
(S.D. TEX) 
Civil Action No. H-77-2097 


Richard M. Hewitt, Administrator of the Fort Worth 
Regional Office of the Securities and Exchange 
Commission and Daniel R. Kirshbaum, Assistant 
Regional Administrator of the Houston Branch Office, 
today announced that on April 12, 1978, Federal 
District Judge Woodrow B. Seals at Houston, Texas, 
entered an order of permanent injunction by default 
prohibiting Salvatore J. Deloro of Houston, Texas, 
from further violation of the registration and antifraud 
provisions of the federal securities laws in connection 
with the offer and sale of fractional undivided working 
interests in oil and gas leases by Midway Resources, 
Inc., Houston. 


The Order was issued after a hearing before Judge 
Seals. The complaint in the case, filed on December 
16, 1977, alleged that the defendant had engaged in the 
offer and sale of unregistered fractional undivided 


SEC DOCKET/959 





working interests in oil and gas leases located in 
Liberty County, Texas, by means of false and 
misleading representations and omissions of material 
facts. A preliminary injunction had been issued on 
January 26, 1978. 


For further information, see Litigation Release Nos. 
8233. 





Litigation Release No. 8392/April 27, 1978 


S.E.C. v. KEY ENERGY CORPORATION, et al. 
(N.D./TX) 
(CA3-78-0387-G) 


Richard M. Hewitt, Administrator of the Fort Worth 
Regional Office of the Securities and Exchange 
Commission today announced that on April 14, 1978, 
Federal District Judge Patrick E. Higginbotham, of 
Dallas, Texas, entered Orders of Permanent Injunction 
by Consent against Key Energy Corporation— 


California, Los Angeles, California, and Key Energy 
Corporation—Texas and Larry L. Ripaldi, both of 
Dallas, Texas, enjoining them from violations of the 
registration and antifraud provisions of the federal 
securities laws. 


Judge Higginbotham also appointed attorney Richard 
M. Hull, 2001 Bryan Tower, Dallas, Texas, 75201, as 
receiver for Key Energy Corporation—California, and 
Key Energy Corporation—Texas. 


The defendants consented to the entry of permanent 


injunction without admitting or denying the allegations “ 


of the Commission’s complaint filed on April 6, 1978, 
and to the appointment of a receiver for Key Energy 
Corporation—California and Key Energy Corporation— 
Texas. 


The complaint alleged violations of the registration and 
antifraud provisions of the federal securities laws in 
connection with the offer and sale of investment 
contracts comprised of filing programs involving the 
submission of offers for oil and gas leases on parcels 
of federally-owned land to the Bureau of Land 
Management of the United States Department of 
Interior in the states of New Mexico, Colorado, 
Wyoming, Utah and Montana. 


The complaint further alleged that in connection with 
the offer and sale of investment contracts, Ripaldi and 
others under his driection and control made 
misrepresentations and omitted to state material facts 
concerning, among other things, the value of lease 
rights for parcels of land on which the investors’ names 
were filed, use of investors’ monies paid for future 
fulfillment of filing program contracts, number of 
filings per month to be made under the contracts, and 
probability of success in obtaining valuable lease 
rights on a parcel of land as a result of an investment in 
the filing programs. 


The complaint also requested appointment of a 
receiver for Key Energy Corporation—California and 
Key Energy Corporation—Texas, based upon allega- 
tions that the two corporations are insolvent, and that 
the corporations are engaged in a fraud upon the 
investing public. 


For further information see Litigation Release No 
8371A. 
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